


























as a subtenant within the Premises complies with the terms and conditions of its sublease, shall not
disturb the peaceful possession of the subtenant under its sublease, and in the event of a default by
a subtenant, Landlord may only disturb the possession or other rights of the subtenant as provided
in the Tenant’s sublease, (ii) shall recognize the continued existence of the sublease, (iii) shall
accept the subtenant’s attornment, as subtenant under the sublease, to Landlord, as landlord under
the sublease, and (iv) shall be bound by the provisions of the sublease, including all options, and
shall execute documents as may be reasonably required by such subtenants to evidence these
agreements. Notwithstanding anything to the contrary in this Lease, no act or agreement between
or on the part of Landlord or Tenant to cancel, terminate, surrender or modify this Lease or Tenant's
right to possession shall be binding upon or effective as against any subtenant without its prior
written consent.

26. New Lease.

26.1 Right to Lease. Landlord agrees that, in the event of termination of this
Lease for any reason (including but not limited to any Event of Default by Tenant),
Landlord, if requested by any Leasehold Mortgagee, will enter into a new lease of the
Premises with the most senior Leasehold Mortgagee requesting a new lease, which new
lease shall commence as of the date of termination of this Lease and shall run for the
remainder of the original term of this Lease, at the rent and upon the terms, covenants and
conditions herein contained, provided:

(a) Such Leasehold Mortgagee shall make written request upon
Landlord for the new lease within sixty (60) days after the date such Leasehold
Mortgagee receives written notice from Landlord that the Lease has been
terminated;

(b) Such Leaschold Mortgagee shall pay to Landlord at the time of the
execution and delivery of the new lease any and all sums which would, at that time,
be due and unpaid pursuant to this Lease but for its termination, and in addition
thereto all reasonable expenses, including reasonable attorneys’ fees, which
Landlord shall have incurred by reason of such termination; and

(c) Such Leasehold Mortgagee shall perform and observe all covenants
in this Lease to be performed and observed by Tenant, and shall further remedy any
other conditions which Tenant under the Lease was obligated to perform under its
terms, to the extent the same are reasonably susceptible of being cured by the
Leasehold Mortgagee.

26.2  The tenant under the new lease shall have the same right of occupancy to
the buildings and improvements on the Premises as Tenant had under the Lease
immediately prior to its termination.

26.3 Notwithstanding anything to the contrary expressed or implied in this
Lease, any new lease made pursuant to this Section shall have the same priority as this
Lease with respect to any mortgage, deed of trust, or other lien, charge, or encumbrance on
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the fee of the Premises, and any sublease under this Lease shall be a sublease under the
new Lease and shall not be deemed to have been terminated by their termination of this
Lease.

26.4 No Obligation. Nothing herein contained shall require any Leasehold
Mortgagee to enter into a new lease pursuant to this Section or to cure any default of Tenant
referred to above.

26.5 Possession. If any Leasehold Mortgagee shall demand a new lease as
provided in this Section, Landlord agrees, at the request of, on behalf of and at the expense
of the Leasehold Mortgagee, upon a guaranty from it reasonably satisfactory to Landlord,
to institute and pursue diligently to conclusion the appropriate legal remedy or remedies to
oust or remove the original Tenant from the Premises, but not any subtenants actually
occupying the Premises or any part thereof.

26.6 Grace Period. Unless and until Landlord has received notice from each
Leasehold Mortgagee that the Leasehold Mortgagee elects not to demand a new lease as
provided in this Section, or until the period therefore has expired, Landlord shall not cancel
or agree to the termination or surrender of any existing subleases nor enter into any new
leases or subleases with respect to the Premises without the prior written consent of each
Leasehold Mortgagee.

27. Effect of Transfer. Neither the foreclosure of any Leasehold Mortgage (whether
by judicial proceedings or by virtue of any power of sale contained in the Leasehold Mortgage),
nor any conveyance of the leaschold estate created by this Lease by Tenant to any Leasehold
Mortgagee or its designee by an assignment or by a deed in lieu of foreclosure or other similar
instrument shall require the consent of Landlord under, or constitute a default under, this Lease,
and upon such foreclosure, sale or conveyance, Landlord shall recognize the purchaser or other
transferee in connection therewith as the Tenant under this Lease.

28. No Merger. In no event shall the leasehold interest, estate or rights of Tenant
hereunder, or of any Leaschold Mortgagee, merge with any interest, estate or rights of Landlord
in or to the Premises. Such leasehold interest, estate and rights of Tenant hereunder, and of any
Leasehold Mortgagee, shall be deemed to be separate and distinct from Landlord's interest, estate
and rights in or to the Premises, notwithstanding that any such interests, estates or rights shall at
any time be held by or vested in the same person, corporation or other entity.

29. Leasehold Mortgagee Further Assurances. Landlord and Tenant shall cooperate in,
including by suitable amendment from time to time of any provision of this Lease which may be
reasonably requested by any proposed Leasehold Mortgagee for the purpose of implementing the
mortgagee-protection provisions contained in this Lease, allowing that Leasehold Mortgagee
reasonable means to protect or preserve the lien of its Leasehold Mortgage upon the occurrence of
a default under the terms of this Lease and of confirming the elimination of the ability of Tenant
to modify, terminate or waive this Lease or any of its provisions without the prior written approval
of the Leasehold Mortgagee. Landlord and Tenant each agree to execute and deliver (and to
acknowledge, if necessary, for recording purposes) any agreement necessary to effect any such
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amendment; provided, however, that any such amendment shall not in any way affect the term or
rent under this Lease nor otherwise in any material respect adversely affect any rights of Landlord
under this Lease.

30. Surrender, Reconvevance.

30.1 Reconveyance Upon Termination or Expiration. On the last day of the term
of this Lease or upon any termination of this Lease, whether under Sections 15 or 17 above
or otherwise, title to the Premises (including all improvements constituting a part thereof)
shall automatically vest in Tenant at no cost or expense to Tenant other than as set forth in
Section 32 below.

30.2 Reconveyance Documents. Without limiting the foregoing, Landlord upon
request shall execute and deliver to Tenant: (i) a special warranty deed reconveying all of
Landlord’s right title and interest in the Premises (including all improvements constituting
a part thereof) to Tenant; (ii) a memorandum in recordable form reflecting the termination
of this Lease; (iii) an assignment of Landlord's right, title and interest in and to all licenses,
permits, guaranties and warranties relating to the ownership or operation of the Premises
to which Landlord is a party and which are assignable by Landlord; and (iv) such other
reasonable and customary documents as may be required by Tenant or its title insurer
including, without limitation, FIRPTA and mechanic's lien affidavits, to confirm the
termination of this Lease and the revesting of title to the Premises (including all
improvements constituting a part thereof) in all respects in Tenant.

31. Title and Warranties. Notwithstanding anything to the contrary in this Section,
Landlord shall convey the Premises to Tenant subject only to: (i) matters affecting title as of the
date of this Lease, and (i1) matters created by or with the written consent of Tenant. The Premises
shall be conveyed “AS IS” without representation or warranty whatsoever. Notwithstanding the
prohibition on the creation of any liens by or through Landlord set forth in this Section, upon any
reconveyance, Landlord shall satisfy all liens and monetary encumbrances on the Premises created
by Landlord.

32. Expenses. All costs of title insurance, escrow fees, recording fees and other
expenses of the reconveyance to Tenant, except Landlord’s own attorneys’ fees and any
commissions payable to any broker retained by Landlord, shall be paid by Tenant.

33, Trade Fixtures, Machinery and Equipment. Landlord agrees that all trade fixtures,
machinery, equipment, furniture or other personal property of whatever kind and nature kept or
installed on the Premises by Tenant or Tenant's subtenants may be removed by Tenant or Tenant’s
subtenants, or their agents and employees, in their discretion, at any time and from time to time
during the entire term or upon the expiration of this Lease. Tenant agrees that in the event of
damage to the Premises due to such removal it will repair or restore the same. Upon request of
Tenant or Tenant's assignees or any subtenant, Landlord shall execute and deliver any consent or
waiver forms submitted by any vendors, landlords, chattel mortgagees or holders or owners of any
trade fixtures, machinery, equipment, furniture or other personal property of any kind and
description kept or installed on the Premises by any subtenant setting forth the fact that Landlord
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waives, in favor of such vendor, landlord, chattel mortgagee or any holder or owner, any lien,
claim, interest or other right therein superior to that of such vendor, landlord, chattel mortgagee,
owner or holder. Landlord shall further acknowledge that property covered by such consent or
waiver forms is personal property and is not to become a part of the realty no matter how affixed
thereto and that such property may be removed from the Premises by the vendor, landlord, chattel
mortgagee, owner or holder at any time upon default by the Tenant or the subtenant in the terms
of such chattel mortgage or other similar documents, free and clear of any claim or lien of
Landlord.

34.  Estoppel Certificate. Landlord shall at any time and from time to time upon not
less then ten (10) days' prior written notice from Tenant or any Leasehold Mortgagee execute,
acknowledge and deliver to Tenant or the Leasehold Mortgagee a statement in writing (i) certifying
that this Lease is unmodified and in full force and effect (or if modified, stating the nature of such
modification and certifying that this Lease, as so modified, is in full force and effect) and the dates
to which the rental and other charges are paid in advance, if any; (ii) acknowledging that there are
not, to Landlord's knowledge, any uncured defaults on the part of Tenant hereunder, or specifying
such defaults if they are claimed; and (iii) certifying such other matters relating to this Lease as
Tenant or the Leasehold Mortgagee may reasonably request. Any such statement may be relied
upon by any prospective purchaser or encumbrancer of all or any portion of the leaschold estate
and/or the improvements.

Landlord's failure to deliver a statement within the time prescribed shall be conclusive
upon Landlord (i) that this Lease is in full force and effect, without modification except as may
be represented by Tenant; (ii) that there are no uncured defaults in Tenant's performance; and
(111) the accuracy of such other matters relating to this Lease as Tenant as may have been set
forth in the request.

35. General Provisions.

35.1 Attorneys' Fees. In the event of any suit instituted by either party against
the other in any way connected with this Lease or for the recovery of possession of the
Premises, the parties respectively agree that the successful party to any such action shall
recover from the other party a reasonable sum for its attorneys' fees and costs in connection
with said suit.

35.2 Transfer or Encumbrance of Landlord's Interest. Landlord may not transfer
or convey its interest in this Lease or in the Premises during the term of this Lease without
the prior written consent of Tenant, which consent may be given or withheld in Tenant's
sole and absolute discretion. In the event of the permitted sale or conveyance by Landlord
of Landlord's interest in the Premises, other than a transfer for security purposes only,
Landlord shall be relieved, from and after the date specified in such notice of transfer, of
all obligations and liabilities accruing thereafter on the part of the Landlord, provided that
any funds in the hands of Landlord at the time of transfer in which Tenant has an interest,
shall be delivered to the successor of Landlord. This Lease shall not be affected by any
such sale and Tenant agrees to attorn to the purchaser or assignee provided all of Landlord’s
obligations hereunder are assumed in writing by the transferee. Landlord shall not grant or
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create mortgages, deeds of trust or other encumbrances of any kind against the Premises or
rights of Landlord hereunder, and, without limiting the generality of the foregoing,
Landlord shall have no right or power to grant or create mortgages, deeds of trust or other
encumbrances superior to this Lease without the consent of Tenant in its sole and absolute
discretion. Any mortgage, deed of trust or other encumbrance granted or created by
Landlord shall be subject to this Lease, all subleases and all their respective provisions
including, without limitations, the options under this Lease and any subleases with respect
to the purchase of the Premises.

35.3 Captions: Attachments; Defined Terms.

(a) The captions of the sections of this Lease are for convenience only
and shall not be deemed to be relevant in resolving any question of interpretation
or construction of any section of this Lease.

(b) Exhibits attached hereto, and addendums and schedules initialed by
the parties, are deemed by attachment to constitute part of this Lease and are
incorporated herein.

(©) The words “Landlord” and “Tenant”, as used herein, shall include
the plural as well as the singular. The obligations contained in this Lease to be
performed by Tenant and Landlord shall be binding on Tenant's and Landlord's
successors and assigns only during their respective periods of ownership.

354 Entire Agreement. This Lease and the Development Agreement between
Landlord and Opus Development Company, L.L.C. pursuant to which this Lease was
executed, along with any addenda, exhibits and attachments hereto or thereto, constitutes
the entire agreement between Landlord and Tenant relative to the Premises and this Lease,
the Development Agreement and the addenda, exhibits and attachments may be altered,
amended or revoked only by an instrument in writing signed by the party to be bound
thereby. Landlord and Tenant agree hereby that all prior or contemporaneous oral
agreements between and among themselves and their agents or representatives relative to
the leasing of the Premises are merged in or revoked by this Lease and the Development
Agreement, except as set forth in any addenda hereto or thereto.

35.5 Severability. If any term or provision of this Lease shall, to any extent, be
determined by a court of competent jurisdiction to be invalid or unenforceable, the
remainder of this Lease shall not be affected thereby, and each term and provision of this
Lease shall be valid and be enforceable to the fullest extent permitted by law.

35.6 Binding Effect; Choice of Law. The parties hereto agree that all the
provisions hereof are to be construed as both covenants and conditions as though the words
importing such covenants and conditions were used in each separate paragraph hereof. All
of the provisions hereof shall bind and inure to the benefit of the parties hereto and their
respective heirs, legal representatives, successors and assigns. This Lease shall be governed
by the laws of the State of Arizona.
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357 Memorandum of Land and Improvements Lease. The parties shall,
concurrently with the execution of this Lease, complete, execute, acknowledge and record
(at Tenant’s expense) a Memorandum of Land and Improvements Lease, a form of which
is attached hereto as Exhibit B.

35.8 Notices. All notices, requests, demands and other communications
hereunder shall be in writing and shall be deemed to have been duly given if personally
delivered or if mailed by United States certified or registered mail, return receipt requested,
postage prepaid, or by overnight mail, as follows:

If to Landlord: City of Tempe
City Manager' s Office
31 East 5th Street
Tempe, Arizona 85281

With a copy to: City of Tempe
City Attorney's Office
31 East 5th Street
Tempe, Arizona 85281

If to Tenant: 7% and University Tempe Owner, LLC
Attn: Jorge Gomez-Moller
255 Alhambra Circle, Suite 760
Coral Gables, FL 33134

With a copy to: Driftwood Hospitality Management
Attn: David Buddemeyer
11770 US Highway One, East Tower, Suite 202
North Palm Beach, FL 33408

or at such other place or to such other persons as any party shall from time to time notify
the other in writing as provided herein. The date of service of any communication
hereunder shall be the date of personal delivery or seventy-two (72) hours after the
postmark on the certified or registered mail, or the date received if sent by overnight mail,
as the case may be.

35.9 Waiver. No covenant, term or condition or the breach thereof shall be
deemed waived, except by written consent of the party against whom the waiver is claimed,
and any waiver or the breach of any covenant, term or condition shall not be deemed to be
a waiver of any preceding or succeeding breach of the same or any other covenant, term or
condition.

35.10 Negation of Partnership. Landlord shall not become or be deemed a partner
or a joint venturer with Tenant by reason of the provisions of this Lease.
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35.11 Counterparts. This Lease may be executed in multiple counterparts, each
of which shall constitute an original and all of which together shall constitute one and the
same instrument.

35.12 Boyecott of Israel. Developer certifies that it is not currently engaged in, and
agrees for the duration of the Agreement to not engage in a boycott of Israel.

[Signatures appear on following pages]
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C2015-165F

IN WITNESS WHEREOF, the parties hereto have executed this Land and Improvements
Lease on the date and year first written above.

City of Tempe,
an Arizona municipal corporation

Corey D. Woods, Mayor

ATTEST:

Keig 4. blvaaia for

Carla R. Reece, City Clerk

Approved as to Form:

Aaman Blawe tfov

Judith R. Baumann, City Attornefr

STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA )

On this l H‘A day of /V’ O\VC\’\. , 2021, before me, personally appeared Corey D.
Woods, who acknowledged himself to be the Mayor of the CITY OF TEMPE, an Arizona
municipal corporation.

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

Notary Public

[NOTARY SEAL]

GO

KARA ANNE DEARRASTIA
& % Notary Public ~ Arizona
S Maricopa County

My Comm. Expires Jul 6, 2021
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SIGNATURE PAGE TO
LAND AND IMPROVEMENTS LEASE

Seventh Street Tempe AZ Owner, LLC,
a Delaware limited liability company

By: Seventh Street Tempe AZ Manager LLC,
a Delaware limited liability company,
its manager

o 2L

Name: Carlos Rcé{iguez, Jr.
Title: Manager

STATE OF FLORIDA )
) ss
MIAMI-DADE COUNTY )

The foregoing instrument was acknowledged before me this 8" day of March, 2021 by
Seventh Street Tempe AZ Manager LLC, a Delaware limited liability company, the manager of
Seventh Street Tempe AZ Owner, LLC, a Delaware limited liability company, on behalf of
the company.

9, KRISTINL,ESPINOZA
L7 b 5 MYCOMMISSION# GG 360303 1
PN EXPIRES:July20,2023 .
“ESERS" Bonded Thiu Notary Public Underwikers |3

Notary Public

[NOTARY SEAL]
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EXHIBIT A
of Land and Improvements Lease

C2015-165F

Land

LOT 2 OF 7TH STREET MIXED USE, ACCORDING TO THE PLAT OF RECORD IN THE
OFFICE OF THE COUNTY RECORDER OF MARICOPA COUNTY, ARIZONA, RECORDED
IN BOOK 1288 OF MAPS, PAGE 23.

19
4844-5301-5385.1



EXHIBIT B
of Land ancd2 (I)lflﬁrl%vSeFr‘nents Lease

WHEN RECORDED, RETURN TO:

MEMORANDUM OF LAND AND IMPROVEMENTS LEASE

THIS MEMORANDUM OF LAND AND IMPROVEMENTS LEASE
(“Memorandum”) is made and entered into as of the 10th day of March, 2020, by and between
the CITY OF TEMPE, an Arizona municipal corporation (“City”’), and 7" and University Tempe
Owner, LLC, a Delaware limited liability company (“Tenant”).

1. The City and Tenant have entered into that certain Land and Improvements Lease,
dated March 10, 2020 (“Lease”), whereby the City leases to Tenant that real property and
improvements more particularly described in Exhibit “A” attached hereto and by this reference
incorporated herein (“Property”).

2. This Memorandum is being recorded to give constructive notice to all persons
dealing with the Property that the City leases to Tenant the Property, and that the City and Tenant
consider the Lease to be a binding agreement between the City and Tenant regarding the Property.

3. This Memorandum is not a complete summary of the Lease. The provisions of this
Memorandum shall not be used in interpreting the Lease. In the event of any conflict between the
terms and provisions of this Memorandum and the Lease, the terms and provisions of the Lease
shall govern and control. This Memorandum may be executed in multiple counterparts, each of
which shall constitute an original and all of which together shall continue one and the same
instrument.

[Signatures appear on following pages]
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C2015-165F
IN WITNESS WHEREOF, the parties hereto have executed this Memorandum on the

date and year first written above.

ATTEST: LANDLORD:
%M % W CITY OF TEMPE, a municipal corporation
By: | 7 /Faf\
City Clerk /
By: A —
APPROVED AS TO FORM: Name: G, bdoody
Title: /‘rz,;:'{ L e
i TBlac for
City Attorney .

staTE OF AriZ0na )
ﬂ SS.
County of MO\G\\COL& )

The foregoing instrument was acknowledged before me this \Hh day of

Ma 2021by _ Corey  WoodS the
Mayoe ———— of (YN of Tempe ,a punicipa | Corpofidion , on
behalfof the _Ci by of Tempe '
Aaes dnne by
Notary Public

My Commission Expires:

July b, 202] R Nowry bl raore

Maricopa County
My Comm. Expires Jul 6, 2021
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C2015-165F
TENANT:

7" and University Tempe Owner, LLC

o L

Name: Carlos Rodri_,g,l/a@r.
Title: Manager

STATE OF FLORIDA )
)ss.
MIAMI-DADE COUNTY )

The foregoing instrument was acknowledged before me this 8'" day of March, 2021 by
Carlos Rodriguez. Jr., the Manager of Seventh Street Tempe AZ Manager LLC, a Delaware
limited liability company, on behalf of the 7! and University Tem%)e Owner, LLC.
I
Notary Public

My Commission Expires:

Nuby 2, 1018

' 5 VR, KRISTIN L. ESPINOZA
5&. MY COMMISSION # GG 360303

i EXPIRES: July 29,2023

EGTHSS Bonded Thiu Notary Public Undenwiilers
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