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1.

AEDT
AEE
AIP
ALP
ALPA
ALS
AOPA
ARTCC
ARTS
ASDE

ASDEX

ATC
ATCT
ATO
AVN

AWP

CAA
CATX
CDA
CFR

CNS

DA/H

dBA

DEP
DH

DME

Abbreviations

Aviation Environmental Design Tool

FAA Office of Environment and Energy

Airport Improvement Plan/Program

Airport Layout Plan

Airlines Pilots Association

Approach Lighting System

Aircraft Owners and Pilots Association

Air Route Traffic Control Center

Automated Radar Terminal System

Area Surveillance Detection Equipment - (Radar)

Airport Surface Detection Equipment (In use at PHX, shows all airport ground movements day and
night on ATCT monitors).

Air Traffic Control

Airport Traffic Control Tower

Air Traffic Organization

Aviation Standards National Field Office, Oklahoma City

Western Pacific Region

Clean Air Act

Categorical Exclusion
Continuous Descent Arrival
Code of Federal Regulations

Communications, Navigation and Surveillance

Decision Altitude/Height

Decibels AWeighted (sound measured at frequencies that reflect the sensitivity ranges of the human
ear).

Departure
Decision Height, (point of initiation of descent).

Distance Measuring Equipment (4-DME means 4 NM from the measuring equipment, the PHX VORTAC
close to the East Valley Bus Operations & Maintenance Facility in Tempe).



1. Abbreviations

GA
GDP
GPS
GS

GSE

HELI

IAF
IAP
ICAO
IFP
IFR
IGA
ILS

IMC

LAAS

MOA
MPO

NAAQS

NAS
NATCA
NAVAID
NCP

NEM

General Aviation

Ground Delay Program
Global Positioning System
Glide Slope

Ground Support Equipment

Heliport

Initial Approach Fix

Instrument Approach Procedures

International Civil Aviation Organization

Instrument Flight Procedures

Instrument Flight Rules

Intergovernmental Agreement (1994 Tempe/Phoenix on Noise Mitigation Flight Procedures).
Instrument Landing System

Inner Marker (indicates the point at which an aircraft is at the decision height on the glidepath during a
Category Il ILSapproach).

Instrument Meteorological Conditions

Local Area Augmentation System (Enable smaller GA aircraft to use satellite based navigation/GPS).

Military Operations Area
Metropolitan Planning Organization (Maricopa Association of Governments, MAG)

National Ambient Air Quality Standards

National Airspace System

National Air Traffic Control Association
Navigation Aid

Noise Compatibility Program

Noise Exposure Map



1. Abbreviations

NEPA
NextGen
NM
NPRM
NTSB
OE/AAA
OEP
oM

OPS

PAPI

RAIL
RAPCON
RASP
RNAV
RNP
ROD
RSA

RWY

SEL
SFAR
SID
SIP
SM

SPRKY

STAR

National Environmental Policy Act

Next Generation Air Transportation System
Nautical Mile

Notice of Proposed Rulemaking

National Transportation Safety Board
Obstruction Evaluation/Airport Airspace Analysis
Operational Evolution Plan

Outer Marker

Operations

Precision Approach Path Indicator

Runway Alignment Indicator Lights

Radar Approach Control (Luke AFB)

Regional Airport System Plan (Developed by MPOSs)
Area Navigation

Required Navigation Performance

Record of Decision

Runway Safety Area

Runway

Single Event Level

Special Federal Aviation Regulations
Standard Instrument Departure
State Implementation Plan

Statute Mile

Satellite navigation fix (waypoint) for PHX RNAV IDP to the east, located at DME in the center of the
PHX Gate.

Standard Terminal Arrival Route



1. Abbreviations

STARS

TAC
TCA
TERP
TFR
TRACON

TWY

UAS

VALE
VASI
VFR
VORTAC
WAAS
ZAB

Standard Terminal Automation Replacement System, (allowed display of display of both digital flight
data and conventional analogue radar data for PHX TRACON).

Terminal Area Chart

Terminal Control Area. Traffic Control Airport or Tower Control Airport
Terminal Instrument Procedure

Temporary Flight Restriction

Terminal Radar Approach Control

Taxiway

Unmanned Aircraft Systems

Voluntary Airport Low Emission Program

Visual Approach Slope Indicator

Visual Flight Rules

Very High Frequency Omnidirectional Range Collocated Tactical Air
Wide Area Augmentation System

Albuquerque ARTCC (Air Traffic Control center takes over control high altitude departure traffic from
PHX and feeds air traffic to air traffic controllers at PHX TRACON).



2. Functions and Responsibilities

City of Tempe Ordinance No. 95.15

ARTI CLE V. BOARDS, COMMI SSI ONS, ETC
DI VI SI ON 1. GENERALLY

Secl82. Powers and duti es.

(a) Al boards and commi ssions established by the
ot herwise specified:
(1) To ct in an advisory capacity to the city
consistent with its duties;
(2) To establish such rules and regulations as
faithful performance of its duties; to set a
month if there is business to transact; to es
and the otice to be given thereof; and to pr
constitute a quor um. The affirmative vote of
shall be required for passage of any matter b
(3) To organize by electing one of its-crhhambeas
The city staff representative assigned to the
entitled to take part in any voting;
(4) To require attendance of the members at re
(3) consecutive regular meetings or six (6) n
consent from t-bbathamanmah bhevcbairman i s una
tute a resignation and such position shall th
(5) To consult, through t he -cchhaaiirrmmaann ioff tthhee cbho:
bl e, with the assigned city department on the
to preparation and distribution of the agenda
(6) To review and approve the official mi nut es
signed city department no | ater than thirty (
mi nutes cannot be approved, for any reason, Ww
ferred to the city council without approval



b) Al Il boards and commi ssions shall have the
following restrictions:

(1)Subcommi ttees shal/l be created upon writt
state in detail the purpose for its creat
wi || comprise its membership and the ant
guately staff the subcommittee;

(2)Al 1 subcommi ttees shalll sunset within one
pose has been met. The city council may di

( 3)Al I members of subcommittees must be curr
sion;

(4)0No board or commi ssion may have more than
ti me; and

(5)Subcommi ttees must meet al l requi rements
(Ord. No.-24248608008, NLMO,008r.&.8,N@#II12)2012. 35, 8

Secl8?2. Terms and removal

(a)The mayor, with the approval of the city
poi nt ment the members of each board and c
members of each board and commi ssion shall

(b)The term of office for each member of the
of January of each year and end on the 31
except i f otherwise provided in this arti ¢

( ¢c)Me mb d commi ssion may n

, and not mor e t hai

(d)Any vacancy shall be filled for the unexp
in the same manner as such member receive:l
The mayor, with the approval of the city <co

board or commi ssi on.
( Or d. No.2424808. 01, 1

Secl82. Compensation of members.

Member s shall receive no compensation for th
(Ord. No.24@8608. 01, 1



Secl8 2. Compensation of members
Member s shall receive no compensation for the

(Ord. No.2@8ps8. 01, 1

Se@2d4 802-1 9 Reserved.

DI VI SI ON 5. AVI ATI ON COMMI SSI ON
Sec212. Established; composition
(a) There is hereby established the Tempe avia

me mber s .

(b))l n addition to the teX83 off w©OHiIf$ car taisclspec
staggeredtbhe thatm of no more than four (4) me
year

(c) There shall be commi ssion members from nei
t hroughout the community that are i mpacted by
LDN 65 noise contour for the Phoenix Sky Harb
(d) The city manager or his designee shall ser
pacity.

(Ord No2P®95. Obd. 4NP4H820®M8 dO1 Net1 020 D0 d3 6 Noll
02014:12124) 6

(Ord No2P@®95. Obd. 4NP4H83008. 01, 1

Sec2le. Repeal ed.
(Ord. No2P®85. Obd. 4NP4H83008. 01, 1

Sec2172. Repeal ed.
(Ord. No2P®85. Obd. 4NP4H83008. 01, 1



Se@2d4 8021 9Reserved.
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2. Functions and Responsibilities

Rules of Procedure of Tempe Aviation Commission

_ o
'i‘AVCD Tempe

Municipal Liilities

Tempe Avidiion Commission
Febmary 9, 2021
Subject: TAVCO Resolution - Revised Rules of Procedure

Whereas the Tempe Aviation Commission in performance of its duties needs to vpdate its
Rules of Procedure to ensure members have access to appropriate meeting guidance, the
commission has adopted by resolution on Febmary 9. 2021, the attached revised mules of
procedure. The mles were initially adopted on April 8, 1996, and last updated by resolution
on February 20, 2020. This rule revision clarifies the selection of officers on an interim basis,
the authority of the Chairperson to defer or decline matters brought before the commission
that have previously been discussed and settled by the Commission, and clarifies that
Commissioners may attend meetings telephonically or virtually through an online platform.
There are also conforming changes.

On behalf of the Tempe Aviation Commission,

YW Ctri i

Chairperson

Attachment: Rules of Procedure for the Tempe Aviation Commission with amendments of
February 11, 2020.



RULES OF PROCEDURE
OF

TEMPE AVIATION COMMISSION

ARTICIEI
PURPOSE
The purpose of the Rules of Procedure is to assist members of the Tempe Aviation
Commission to faithfully carry out their duties as set forth in Tempe City Code (T.C.C.) Sec.

2-220 adopted by the City Council of the City of Tempe, Arizona.

ARTICLED
OFFICERS AND STAFF
SECTION 1. Chairperson. A member of the Commission shall be selected to serve
as Chairperson by a majority vote of the members. The Chairperson shall decide all points
of order and procedure, subject to these mules. The Chairperson may assign tasks to the
Commissioners and may appoint members fo any subcommittees established by the City
Council to investigate the matters before the Commission vnder T.C.C. Sec. 2-220.

SECTION 2. Vice-Chairperson. A Vice-Chairperson shall be selected by majority

vote of the Commissioners pursuant to T.C.C. Sec. 2-219. The Vice-Chairperson shall serve
as Chairperson in the absence of the Chairperson. and at such times shall have the same

powers and duties as the Chairperson.



SECTION 3. Staff Representative. The staff representative designated by the City

Manager under T.C.C. Sec. 2-215 (d) shall serve the Commission in an advisory capacity
and shall act as Commission secrefary.

SECTION 4. Selection of Officers. By majornity vote a Chairperson and a Vice-

Chairperson shall be selected as provided in T.C.C. Sec. 2-219. If the Comnussion is left
without a Chairperson or a Vice-Chairperson in office during a term, the selection of an
interim officer midterm may occur if no current officers are able to attend the remaiming
meefings until new officer(s) are selected by a majority vote at the first meeting of the

succeeding year as provided by T.C.C. Sec. 2-219.

ARTICLE IT
COMMISSIONER. DUTIES

SECTION 1. Attendance. Commissioners shall attend Commission meetings
unless excused by the Chairperson on behalf of the Commuission. If the Chairperson is
unavailable or fails to participate, the Vice Chairperson shall consider requests for excused
absences from Commissioners. Any Commissioner who is absent without reasonable cause
and consent from the Chairperson (which consent shall not be unreasonably withheld) for
three (3) consecutive meetings or six (6) meetings within any twelve (12) month period shall
be deemed automatically fo have resigned such Commissioner’s office without notice or any
further action of the Commission. For purposes of this Section 1. reasonable cause shall
mean some cause affecting or concerning the ability or fitness of the Commissioner to
perform the duties imposed. including the failure to participate in traimings or meetings of

the Comnussion. A request to be excused shall be made to the staff liaison within twenty-



four (24) hours of a meeting to allow the Chairperson to ascertain whether attendance will
satisfy the requirement for a quorum to conduct business under Sec. 2-181 (a) (2) and Sec.
2-215 (a). Participation in a meeting telephonically or virtwally through an online platform
pursuant to fhis section shall constifute attendance at the meeting.

SECTION 2. Preparedness. Prior to scheduled Commission meefings
Commissioners should review all items on the agenda, draft meeting minutes or any other
distributed material in order to contribute to deliberations and assist the Commission in
making informed decisions.

SECTION 3. Assistance. Comumissioners shall assist the Chairperson, to the best of
their abilities, to explore matters before the Commission listed on the meeting agenda for
discussions or actions as necessary. and defer other matters related to discussions to a future
meeting when the matter(s) can be specifically histed on a Commission meeting agenda. The
Chairperson has the authority to defer or decline matters brought before the commission that
have previously been discussed and seftled by the Commission to a future agenda.

SECTION 4. Conflict-of-Interest. Any Commissioner having a substantial interest

as defined by Anizona Revised Statutes §38-301 et seq. on any matter being decided by the
Commission, or who considers that they cannot make an unbiased decision, shall make that
fact known in the official records of the Commission and shall refrain from parficipating in
any manner in discussions concerming the matter, or voting on the matter.

SECTION 5. Resignation. Commussioners shall notify the Chairperson and the

Tempe City Clerk of any change in their resident status under T.C.C. Sec. 2-182(a), or their



future ability or willingness to serve as a Commissioner. The Commissioner shall submit a

written resignafion from the Comnussion without delay by letter or e-mail.

ARTICLEIV
MEETINGS
SECTION 1. Regular Meetings. Regular meetings of the Commission shall be
held on the same day of the week each month if the Commission has business to fransact,
unless the Commission has cause to hold a meeting on a different day from the regularly
scheduled meeting.

SECTION 2. Special Meetings. Special meetings of the Commission may be called

at the discretion of the Chairperson or at the request of at least three Commissioners.

SECTION 3. Cancellation of Meetings. If the Chairperson kmows that there will

not be a quorum fo conduct the business of the Commission, the Chairperson may cancel a
regular meeting by giving notice to all the members as soon as possible, and will use his or
her best efforts to notify Comnussioners at least fortv-eight (48) hours before the time set fo
begin the meefing.

SECTION 4. Notice of Meetings. FExcept as otherwise provided in these Rules,

notice of all Commission meetings shall be mailed at least three days before the meeting
day, or sent by facsimile or e-mail at least twenty-four hours before the meeting, to the usual
business, residential or email address designated by each Commissioner. The Commission
shall not conduct any business for which notice complying with the Anzona Open Meeting

Law, Anzona Fevised Statutes § 38-431.02, has not lawfully been given.



SECTION 5. Quorum. Pursuant to T.C.C. Sec. 2-181 (a) (2) and Sec. 2-215a, the
presence of five (3) Commissioners constitutes a quorum necessary for the transaction of
business at any meeting. If less than a quorum 15 present at a meeting, a majority of those
present may adjourn the meeting without notice to any absent Commissioner.

SECTION 6. Place of Meetings. Regular meetings of the Commission shall be held

within the City of Tempe, however the Chairperson may decide to hold a meeting elsewhere
with adequate notice under the Open Meetings Law, and mav hold meetings telephonically
or virfually through an online platform. All persons participating in the meeting, including
the members of the public who wish to participate. must have a means be able to hear each
other and commmumicate when appropriate. Accommodations will be made whenever
possible, pursuant to the Americans for Disabilities Act, as amended from time to time.
SECTION 7. Voting. The Commissioners shall have equal voting rights on all

matters before the Commission: each Commissioner shall have one vote.

ARTICLEV
SUBCOMMITTEES

The Commission may submit, by majority vote, a written nofice to the City Council
of the creation of a subcommittee pursuant to T.C.C. Sec. 2-181 (b). The written nofice to
the City Council shall include a detailed account for the subcommittee’s need and purpose,
the members of the Commission who will comprise the subcommittee’s membership. and
the anticipated additional resources needed to adequately staff the subcommittee. The
Commission shall set a timeframe for the subcommittes’s existence, which is not to exceed

one vear unless more time 1s deemed necessary to reach the intended purpose. The



Chairperson may only appoint subcommittee members from among the Commissioners.
The Commission with or without cause, may dissolve any such subcommittee or remove
any subcommittee member at any time. The designation of a subcommittee and the
delegation of authority to a subcommittee shall not relieve the Commission. or any
Commissioner, of any responsibility imposed by law nor relieve the subcommittee from

following all State Law, Citv Charter and the City Code requirements.

ARTICLE VI
PARLIAMENTARY RULES
Except as altered by these Rules or the laws of the City of Tempe or the State of
Arizona, the meetings of the Commission shall be administered by consent. Ifa
Commissioner requests to proceed more formally, the latest edition of Robert’s Rules of
Order, Newly Revised, shall govern the proceedings of Commission and committee
meetings until the members present at a meeting agree to return to administration by

COMSENSUS.

ARTICLE IX
REPEAL. ATTERATION OR AMENDMENT
The Commission, by a majority vote of the fll Commission, mav repeal, alter, or

amend these Rules or adopt substitute rules at any time'™.

! The Commissioners of the Tempe Aviation Commission adepted rule amendments by resolution of July 3,
2014, to include City Code amendments made August 9, 2012, by the Tempe City Council’s adoption of
Ordmance Mo 201235 for the estabhshment of subcommittees and June 12, 2014, by adoption of Ordinance
Mo 02014.22 relating to Boards and Commissions.

“ The Commissioners of the Tempe Aviation Commission adepted mle amendments that clarifies the meaming
of the phrasing relating to attendance and assistance expected from members of the Commission by resclution
of Febmuary 11, 2020.
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Open Meeting Law
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CHAPTER 7

OPEN MEETINGS

7.1  Scope of this Chapter. This Chapter discusses Arizona's Open Meeting
Law, AR S.§§ 38-431 to -431.09, with particular emphasis on the application of the Open
Meeting Law to the day-to-day operations of state officers, bodies, and agencies. This
Chapter shall be conspicuously posted on the Secretary of State's website for state public
bodies, the city or town clerk for municipal public bodies and the county clerk for all other
local public bodies. A.R.S. § 38-431.01(G). Individuals elected or appointed to a public
body shall review this Chapter at least one day before taking office. /d.

This Chapter does not resolve all issues that may arise under the Open Meeting
Law, but rather is intended to serve as a reference for public officials who must comply with
the Open Meeting Law. Officials faced with a situation not specifically addressed in this
Chapter should consult their legal counsel before proceeding.

7.2 Arizona's Open Meeting Law.

7.2.1 History of Arizona's Open Meeting Law. All fifty states have enacted some
type of legislation providing the public with a statutory right to openness in govemment. In
addition, in 1976 the United States Congress enacted the Federal Open Meeting Act,
5U.S.C. § 552b. Arizona enacted its Open Meeting Law in 1962 and has since amended
it several times. For a detailed discussion of the early history of the Open Meeting Law
through 1975, see Ariz. Att'y Gen. Op. 75-7.

7.2.2 Legislative Intent. The Legislature has repeatedly expressed its intent that
the Open Meeting Law be construed to maximize public access to the governmental
process. Infirst enacting the Open Meeting Law in 1962, the Legislature declared that: "It
is the public policy of this state that proceedings in meetings of goveming bodies of the
state and political subdivisions thereof exist to aid in the conduct of the people's business.
It is the intent of this act that their official deliberations and proceedings be conducted
openly.”

In 1978, after a series of court opinions narmowly construing the Open Meeting Law,
the Legislature reiterated its policy by adding A.R.S._ § 36-431.09(A). That statute now
provides:

Itis the public policy of this state that meetings of public bodies
be conducted openly and that notices and agendas be
provided for such meetings which contain such information as
is reasonably necessary to inform the public of the matters to
be discussed or decided. Toward this end, any person or

7-1 Revised 2018



entity charged with the interpretation of this article shall
construe any provision of this article in favor of open and public
meetings.

AR.S. § 38-431.09(A).

In keeping with this expressed intent, any uncertainty under the Open Meeting Law should
be resolved in favor of openness in government. Any question whether the Open Meeting
Law applies to a certain public body likewise should be resolved in favor of applying the
law.

7.3  Government Bodies Covered by the Open Meeting Law.

7.3.1 Generally. The provisions of the Open Meeting Law apply to all public
bodies. A public body is defined in A.R.S. § 38-431(6) as follows:

“Public body” means the legislature, all boards and
commissions of this state or political subdivisions, all
multimember govemning bodies of departments, agencies,
institutions and instrumentalities of this state or political
subdivisions, including without limitation all corporations and
other instrumentalities whose boards of directors are appointed
or elected by this state or a political subdivision. Public body
includes all quasi-judicial bodies and all standing, special or
advisory committees or subcommittees of, or appointed by, the
public body. Public body includes all commissions and other
public entities established by the Arizona Constitution or by
way of ballot initiative, including the independent redistricting
commission, and this article applies except and only to the
extent that specific constitutional provisions supersede this
article.

This definition specifically includes public bodies of all political subdivisions. A political
subdivision is defined in AR.S. § 38-431(5) to include "all political subdivisions of this
state, including without limitation all counties, cities and towns, school districts and special
districts."

The definition encompasses five basic categories of public bodies: 1) boards,
commissions, and other multimember goveming bodies, including those “established by
the Arizona Constitution or by way of ballot initiative;” 2) quasi-governmental corporations;
3) quasijudicial bodies; 4) advisory committees; and 5) standing and special committees
and subcommittees of any of the above. See AR.S. § 38-431(6).

7.3.2 Boards and Commissions. The Open Meeting Law covers all boards and
commissions and other multimember governing bodies of the state or its political

i-2 Revised 2018



subdivisions or of the departments, agencies, institutions, and instrumentalities of the state
or its political subdivisions. See AR.S. § 38-431(6). The multimember governing body
must be created by law or by an official act pursuant to some legal authority. See id.
Examples of public bodies created by law include the Arizona Legislature, county boards of
supervisors, city and town councils, school boards, the governing boards of special
districts, and all state, county, and municipal licensing and regulatory boards. See, e.g,
Ariz. Att'y Gen. Op. 107-001 (Open Meeting Law applies to board appointed by governing
bodies of various political subdivisions to administer employee benefits program). Arz.
Aft'y Gen. Op. 104-001 (Open Meeting Law applies to joint underwriting association
because it's a multimember govemning body created by statute). In addition, the
Legislature amended the definition of public body specifically to include “all commissions
and other public entities established by the Arizona Constitution or by way of ballot
initiative, including the independent redistricting commission, and this article applies except
and only to the extent that specific constitutional provisions supersede this aricle.”
ARS. §38-431(6).

The Open Meeting Law applies only to multimember bodies and does not apply to
the deliberations and meetings conducted by the single head of an agency. See Ariz. Att'y
Gen. Ops. 192-007, 75-7. Accordingly, the director of a department or state agency is not
subject to the Open Meeting Law when meeting with staff members to discuss the
operations of the department.

7.3.3 Quasi-Governmental Corporations. The boards of directors of corporations
and instrumentalities of the state or its political subdivisions are subject to the Open
Meeting Law when the members of the board are appointed or elected by the state or its
political subdivisions. See AR.S. § 38-431(5), (6). In order to determine whether a quasi-
govemmental corporation or other entity is an “instrumentality,” and thus a “public body,”
under the Open Meeting Law, one should consider the following factors that indicate the
degree to which governmental interests dominate the nature of the entity. See Anz. Aft'y
Gen. Op. 107-001.

1. The entity's origin (whether it was created by the govermment or
independently of the govemment). For example, the Open Meeting Law
does not apply to a private non-profit hospital association that has a board of
directors elected by the electorate of the hospital district. Prescoift
Newspapers, Inc. v. Yavapai Cmity. Hosp. Ass'n, 163 Ariz. 33, 783 P.2d 1221
(App. 1989). See Ariz. Att'y Gen. Op. 107-001.

2. The nature of the function assigned to and performed by the entity, ie,
whether that function is one traditionally associated with government or is
one commonly performed by private entities. For example, the board of
trustees of a trust formed by several public bodies to administer employee
benefit programs on their behalf would have a govemmental function that
supports a finding that the board is a public body.
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3. The scope of authority granted to and exercised by the entity, /e, whether
the entity has authority to make binding governmental decisions or is it
limited to making nonbinding recommendations.

4. The nature and level of government financial involvement with the entity.
5. The nature and scope of government control over the entity's operation.

6. The status of the entity's officers and employees, i.e., whether the officers
and employees are govemment officials or government employees.

7.3.4 Quasi-Judicial Bodies. The Open Meeting Law defines a quasi-judicial
body as "a public body, other than a court of law, possessing the power to hold hearings on
disputed matters between a private person and a public agency and to make decisions in
the general manner of a court regarding such disputed claims." A R.5.§ 38-431(7). The
legislature added this definition in 1978 to reverse the Arizona Supreme Court's decision in
Arz. Press Club, Inc. v. Ariz. Bd. of Tax Appeals, 113 Ariz. 545, 558 P.2d 697 (1976),
which held that the Open Meeting Law did not apply to bodies conducting quasi-judicial
functions, such as license revocation proceedings. See Ariz. Att'y Gen. Op. 78-245. The
Arizona Board of Tax Appeals and similar quasi-judicial bodies are now covered by the
Open Meeting Law. AR.S. § 38-431(6), (7).

Contested case proceedings or quasi-judicial or adjudicatory proceedings conducted
by public bodies are subject to all of the requirements of the Open Meeting Law.
Rosenberg v. Ariz. Bd. of Regents, 118 Ariz. 489, 578 P.2d 168 (1978); City of Flagstaif v.
Bleeker, 123 Ariz. 436, 600 P.2d 49 (App. 1979); Anz. Att'y Gen. Op. 75-7.

7.3.5 Advisory Committees. Advisory committees are subject to all of the
requirements of the Open Meeting Law. A.R.S. § 38-431(6). An advisory committee is
defined as

any entity, however designated, that is officially established, on
motion and order of a public body or by the presiding officer of
the public body, and whose members have been appointed for
the specific purpose of making a recommendation concerning
a decision to be made or considered or a course of conduct to
be taken or considered by the public body.

AR.S. §38-431(1)
This definition does not include advisory groups established by the single head of an
agency unless they are created pursuant to a statute, city charter, or other provision of law

or by an official act pursuant to some legal authority. See Ariz. Att'y Gen. Op. 192-007;
Section 7.3.2.
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7.3.6 Special and Standing Committees and Subcommittees. Special and
standing committees and subcommittees of, or appointed by, any of the public bodies
described above are also covered by the Open Meeting Law. AR.S. § 38-431 (6). A
special or standing committee may consist of members of the public body who have been
appointed by or authorized to act for the public body. A.R.S. § 38-431(6). The factthata
committee consists, in whole or in part, of persons who are not members of the public body
does not affect its status as a public body subject to the Open Meeting Law. See Ariz. Att'y
Gen. Op. 180-202.

7.4  Government Bodies and Proceedings Not Covered by the Open Meeting
Law. Certain public bodies need not comply with all or portions of the Open Meeting Law
in particular circumstances. This section identifies some of those limited exceptions.

7.4.1 Judicial Appointment Commissions. The Commissions on Appellate and
Trial Court Appointments and the Commission on Judicial Qualifications are expressly
exempt from the Open Meeting Law. AR.S. § 38-431.08(A)(3).

7.4.2 Proceedings Before Courts. The Open Meeting Law does not apply to
judicial proceedings of courts within  the judicial branch of government.
A RS 5§ 38-431(7), -431.08(A)(1).

7.4.3 The Legislature. Meetings of legislative conference committees must be
open to the public; however, the committees are exempted from all other requirements of
the Open Meeting Law. A.R.S. § 38-431.08(A)(2). The Open Meeting Law does not apply
to the activities of a political caucus of the Legislature. Id. § (A)(1); c¢f. Ariz. Att'y Gen.
Op. 183-128. The Open Meeting Law permits either house of the Legislature to adopt a
rule or procedure exempting itself from the notice and agenda requirements of the Open
Meeting Law or to allow standing or conference committees to meet through technological
devices rather than in person. AR.S. § 38-431.08(D).

7.4.4 Student Disciplinary Proceedings. Actions conceming the "discipline,
suspension or expulsion of a pupil® are not subject to the Open Meeting Law.
ARS.§15-843(A). This same statute, however, prescribes the procedures that the
school board must follow in handling these matters.

7.4.5 Insurance Guaranty Fund Boards. Special meetings of the property and
casualty insurance guaranty fund in which the financial condition of any member insurer is
discussed are exempt from the Open Meeting Law. AR.S. § 20-671.

7.4.6 Hearings Held in Prison Facilities. Hearings held by the Board of Pardons
and Paroles in a prison facility are subject to the Open Meeting Law, but the Director of the
State Department of Corrections may prohibit certain individuals from attending such
hearings because they pose a serious threat to the safety and security of others or the
prison. Other conditions on attendance, such as signing an attendance log and submitting
to a reasonable search, may be imposed as well. A.R.S.§ 38-431.08(B).
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7.4.7 Board of Fingerprinting. Good cause exception heanngs conducted by the
Board of Fingerprinting pursuant to A R.S. § 41-619.55 are exempt from the Open Meeting
Law. AR.S.§ 38-431.08(A)(4).

7.4.8 Homeowners Associations. Because they are not govermmental "public
bodies,” homeowners associations are not covered by the Open Meeting Law. Ariz. Att'y
Gen. Op. 97-012. They must, however, comply with separate notification requirements. 1d.
Those requirements must be enforced privately because the Attomey General and County
Attorneys have no jurisdiction over such matters. For more information on the
requirements of homeowners associations, see A R.S. § 33-1801 et seq.

7.5 Actions and Activities Covered by the Open Meeting Law.

7.5.1 Generally. All meetings of a public body shall be public, and all persons
desiring to attend shall be permitted to attend and listen to the deliberations and
proceedings. A R.S.§ 358-431.01(A). All legal action of public bodies shall occur during a
public meeting. J/d. A meeting is defined as "the gathering, in person or through
technological devices, of a quorum of the members of a public body at which they discuss,
propose or take legal action, including any deliberations by a quorum with respect to that
action." A.R.5. § 38-431(4). It does not matter what label is placed on a gathering; it may
be called a "work" or "study” session, or the discussion may occur at a social function.
Ariz. Att'y Gen. Op. 179-4.

Fut simply, all discussions, deliberations, considerations, or consultations among a
majority of the members of a public body regarding matters that may foreseeably require
final action or a final decision by the goveming body, constitute "legal action” and,
therefore, must be conducted in a public meeting or executive session in accordance with
the Open Meeting Law. Ariz. Aty Gen. Ops. 75-8, 179-4. See also
AR.S. §§ 38-431.01(A), 431(3) and Anz. Att'y Gen. Op. 105-004. The key to this inguiry is
whether the matter to be discussed may foreseeably require final action. Itis difficult to say
precisely when this foreseeability test has been met. Each case should be viewed on its
own merits with doubts resolved in favor of compliance with the Open Meeting Law. The
safest course of action is to assume the Open Meeting Law applies whenever a majority of
the body discusses the business of the public body.

"Even if communications on a particular subject between members of a public body
do not take place at the same time or place, the communications can nonetheless
constitute a ‘meeting.™ See Del Papa v. Bd. of Regents of Univ. and Cmty. Coll. Sys. Of
Newv., 114 Nev. 388, 393, 956 P.2d 770, 774 (1998) (rejecting the argument that a meeting
did not occur because the board members were not together at the same time and place).
Accordingly, the definition of meeting was modified by the Arizona Legislature in 2000 to
prehibit a quorum of a public body from secretly communicating through technological
devices (including, for example, facsimile machines, telephones, texting, and e-mail), and
further modified in 2018 in order to provide additional guidance on electronic

7-6 Revised 2018



communications. The following instances of electronic communication are now expressly
considered “meetings” under the Open Meeting Law:

1. “Aone-way electronic communication by one member of a public body that is
sent to a quorum of the members of a public body and that proposes legal
action.”

2. “An exchange of electronic communications among a quorum of the
members of a public body that involves a discussion, deliberation or the
taking of legal action by the public body concemning a matter likely fo come
before the public body for action.”

AR5 §38-431(4)(b). Ifan electronic communication from one member of the public body
proposes legal action and is sent to enough members of the public to form a quorum, a
violation occurs even if no member of the public body responds to the electronic
communication. A.R.S. § 38-431(4)(b)(i). However, other one-way communications, with
no further exchanges, are not per se violations, and further examination of the facts and
circumstances would be necessary to determine if a violation occumred.  Ariz. Aty Gen.
Op. 105-004.

While discussion of the public body's business may take place only in a public
meeting or an executive session in accordance with the requirements of the Open Meeting
Law, the Open Meeting Law does not prohibit a member of a public body from voicing an
opinion or discussing an issue with the public either at a venue other than a public meeting
of the body, or through media outlets or other public broadcast communications or
technological means, so long as the "opinion or discussion is not principally directed at or
directly given to another member of the public body,” and "there is no concerted plan to
engage in collective deliberation to take legal action.” A.R.S.§ 38-431.09(B); Ariz. Atty
Gen. Op 107-013.

7.5.2 Circumventing the Open Meeting Law. Discussions and deliberations (in
person or otherwise) between less than a majority of the members of a goveming body,
violate the Open Meeting Law when used to circumvent the purposes of the Open Meeting
Law. See Ariz. Att'y Gen. Op. 75-8; Town of Palm Beach v. Gradison, 296 So. 2d 473
(Fla. 1974). Public officials may not circumvent public discussion by splintering the quorum
and having separate or serial discussions with a majority of the public body members.
Splintering the quorum can be done by meeting in person, by telephone, electronically, or
through other means to discuss a topic that has been or later may be presented to the
public body for a decision. Public officials should refrain from any activities that may
undermine public confidence in the public decision making process established in the
Open Meeting Law, including actions that may appear to remove discussions and
decisions from public view.

7.5.3 Applicability to Staff Members and Others. The Open Meeting Law further
provides that members of public bodies shall not knowingly direct any staff member to
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communicate in violation of the Open Meeting Law. AR.S. § 38-431.01(l). People
knowingly aiding, agreeing to aid or attempting to aid another person in violating the Open
Meeting Law can be liable for civil penalties, attorneys' fees, and costs pursuant to
A RS §38-431.07(A). See Sections 7.13.3 and 7.13.4. Splintering a quorum may also
occur when members of a public body share their positions and proposals with other public
body members through staff members or other non-members. For example, a staff
member who meets with each member individually regarding official business and then
shares the comments made by other members would violate the Open Meeting Law.
Although a staff member may provide information to members separately (see Ariz. Aft'y
Gen. Op. 105-004 at 9), that person must be careful not to facilitate a discussion or
deliberation by a quorum through sharing information with other members in subsequent
meetings.

7.6  Notice of Meetings.

7.6.1 Generally. The Open Meeting Law generally requires at least twenty-four
hour advance notice of all meetings to the public body and to the general public.
A RS, §38-431.02(C). Notice enables members of the public to attend public meetings by
informing them of when and where to go, and how to get information regarding the matters
under consideration. Arizona courts have emphasized the importance of sufficient notice.
The Arizona Court of Appeals explained, "[fjhe notice provisions in the open meeting law
are obviously designed to give meaningful effect to provisions such as
A RS §§ 38-431.01(A) and 38-431.09. The goal of exposing the public decision-making
process to the public itself could be significantly, if not totally thwarted, in the absence of
mandatory notice provisions and their enforcement.” Carefree Improvement Ass'n v. City
of Scottsdale, 133 Ariz. 106, 111, 649 P_2d 985, 990 (App. 1982).

7.6.2 Notice to Members of the Public Body. Notice of all meetings, including
executive sessions, must be given to the members of the public body.
ARS.§ 38-431.02(B), (C).

7.6.3 Notice to the Public. Notice of all meetings, including executive sessions,
must be given to the public. AR.S. §38-431.02. Giving public notice is a two-step
process. Id.

7.6.3.1 Disclosure Statement. The first step is for the public body fo
conspicuously post a disclosure statement identifying the physical and electronic locations
where public notices of meetings will be displayed. A.R.S. § 38-431.02(A). See Form7.1.
Public bodies of the State, counties, school districts, and govemning bodies of charter
schools must post the disclosure statement on their websites. /d. § (A)(1)-(2). Special
districts governed by Title 48, A R.S_, must post the required disclosure statement on their
own website or may file it with the Clerk of the Board of Supervisors. Id. § (A)(3). Public
bodies of cities and towns must post the required information on their own websites or on
the website of an association of towns and cities. /d. § (4). The notification location
identified in the statement must be a place to which the public has reasonable access.
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Carefree Improvement Ass'n v. City of Scottsdale, 133 Ariz. 106, 111, 649 P 2d 9835, 990
(App. 1982). The location should have normal business hours, should not be
geographically isolated, should not have limited access, and should not be difficult to find.

7.6.3.2 Public Notice of Meetings. Once the disclosure statement has been filed
or posted, the second step is for the public body to give notice of each of its meetings by
posting a copy of the notice on its website as well as at the location identified in the
disclosure statement. AR5, § 38-431.02(A). SeeForms 7.2, 7.3, 7.4. Public bodies shall
also give "additional public notice as is reasonable and practicable as to all meetings.”

Id. § (A)(1)(@)-

If there is a “technological problem or failure that either prevents the posting of
public notices on a website or that temporarily or permanently prevents the use of all or
part of the website” and all other public notice requirements are met, then the meeting can
convene as scheduled. Id. § (A)(1)(b). Given the possibility of complaints or litigation in
such situations, the public body should document the nature and duration of the
technological problem or failure along with an explanation of how it affected the ability of
the public body to post proper notice of the public meeting.

In addition to complying with the requirements of the Open Meeting Law, the notice
should conform with the provisions of the Americans with Disabilities Act (ADA),
42 U S.C 8§ 12101 - 12213, See Section 15.27. This may include the addition of a
statement such as the following in any notices that the public body issue: "Persons with a
disability may request a reasonable accommodation, such as a sign language interpreter,
by contacting [name of designated agency contact person] at [telephone number and TDD
telephone number]. Requests should be made as early as possible to allow time to
arrange the accommodation.”

7.6.4 Contents of the Notice. Generally, the notice should include information
identifying the public body and the date, time, and place of the meeting. See Forms 7.2,
7.3. Inidentifying the place of the meeting, the notice should specify the street address of
the building and the room number or other information identifying the specific room in
which the meeting will be held. See Form 7.7 (Sample Notice and Agenda).

In addition, notices of public meetings and notices of executive sessions must
contain an agenda of the matters to be considered by the public body at the meeting or
information on how the public may obtain a copy of such an agenda.
ARS. §38-43102(G). For a complete discussion of the agenda requirements, see
Section 7.7. Notice of a public meeting at which the public body intends to ratify a prior act
must contain additional specific information. See Section 7.12; Form 7.12.

7.6.5 Time for Giving Notice. As a general rule, a meeting may not be held
without giving the required notice at least twenty-four hours before the meeting.
AR.S.§ 38-431.02(C). For purposes of the statute, the twenty-four hour period excludes
Sundays and holidays. /d. Saturdays are included in the period if the public has access to
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the physical and electronic posted locations. Id. Of course, the best practice is for public
bodies to give as much notice as possible. The public body may consider including with
the notice a certification by the person responsible for posting the notice that states the
time and location that the notice was posted. See Form 7.8 below.

There are three exceptions to the twenty-four hour notice requirement.

First, in the case of an "actual emergency,” the meeting may be held upon such
shorter notice as is "appropriate to the circumstances" § 38-431.02(D). An actual
emergency exists when, due to unforeseen circumstances, immediate action is necessary
to avoid some serious consequence that would result from waiting until the required notice
could be given. See Carefree Improvement Ass'n v. City of Scottsdale, 133 Ariz. 106, 113,
649 P.2d 985, 992 (App. 1982). The existence of an actual emergency does not dispense
with the need to give twenty-four hours written notice to an employee who is fo be
discussed in executive session. AR.S.§ 38-431.03(A)(1); Arz. Att'y Gen. Op. 190-19; see
Sections 7.7.9and 7.9.5.1.

Second, notice of a meeting at which the public body will consider ratifying a prior
act taken in violation of the Open Meeting Law must be given seventy-two hours in
advance of the meeting. A.R.S. § 38-431.05(B)(4); see Section 7.12.

Finally, less than twenty-four hours notice may be given when a properly noticed
meeting is recessed to the next day. A.R.S. § 38-431.02(E). A meeting may be recessed
and resumed with less than twenty-four hour notice if public notice of the initial session of
the meeting is given and, if before recessing, notice is publicly given as to the time and
place of the resumption of the meeting or the method by which notice shall be publicly
given. Id. Motice of the resumption of a meeting must comply with the agenda
requirements respecting the matters to be addressed when resumed. /d. § (G). This may
be accomplished by the presiding officer of the public body either stating at the meeting the
time, place, and agenda of the resumed meeting or stating where a written notice and
agenda of the resumed meeting will be posted. If an executive session is to be recessed
and resumed with less than twenty-four hour notice, the time, place, and agenda of the
resumed meeting should be communicated to the members of the public body and fo the
public by reconvening in public session and following one of the two steps described
above. If the meeting will not reconvene for more than twenty-four hours, a new meeting
notice and agenda is recommended.

7.6.6 Notice of Regular Meetings. A public body that intends to meet for a
specified calendar period on a regular day or date during the calendar period, and at a
regular place and time, may post public notice of such meetings at the beginning of such
period and need not post additional notices for each meeting. A R.S. § 38-431.02(F); see
Form 7.4. The notice must specify the applicable notice period. /d. However, this method
of posting notice will not satisfy the agenda requirements unless the notice also contains a
clear statement that the agenda for any such meeting will be available at least twenty-four
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hours in advance of the meeting and a statement as to where and how the public may
obtain a copy of the agenda. AR.S. § 38-431.02(G).

7.6.7 Notice of Executive Sessions. When a public body intends to conduct an
executive session, the notice must state the specific provision of law authorizing the
executive session. A RS § 38-431.02(B); see Form 7.5. This provision requires that the
notice specify the numbered paragraph of subsection (A) of AR.S. § 38-431.03 that
authorizes the executive session. A general citation to ARS. §38-431.03 or
subsection (A) of that section is insufficient. For example, a public body intending to meet
in executive session for purposes of discussing the purchase or lease of real property must
cite in its notice "A R.S. § 38-431.03(A)(7)." The public body must cite only the paragraphs
applicable to the matters to be discussed and cannot issue a standardized form notice that
cites all executive session provisions. In addition, an agenda is required for an executive
session and must contain only a "general description of the matters to be considered.”
A RS, § 38-431.02(1); see Section 7.7 3.

In the case of an executive session concerning personnel matters, the public body
must give written notice to the affected officer, appointee, or employee in addition to the
public notice described above. A.R.S.§ 38-431.03(A)(1); see Section 7.9.5.1; Form 7.13.
Such written notice must be provided not less than twenty-four hours before the scheduled
meeting. A.R.S. § 38-431.03(A)(1).

Many public bodies do not know whether they will have any legal questions
regarding matters on the agenda until the discussion occurs. The Attomey General
previously opined that public bodies may provide with their notices and agendas a
statement that matters on the public meeting agenda may be discussed in executive
session for the purpose of obtaining legal advice thereon, pursuant to
ARS. §38-431.03(A)(3). Ariz. Att'y Gen. Op. 190-19. An example of such a statement is
"The Board may vote to hold an executive session for the purpose of obtaining legal advice
from the Board's attorney on any matter listed on the agenda pursuant fo
ARS.§38-431.03(A)3)." Similar statements are not sufficient for other types of
executive sessions. See Section 7.7 for further discussion.

7.6.8 Maintaining Records of Notice Given. Best practice provides that each
public body keep a record of its notices, including a copy of each notice that was posted
and information regarding the date, time, and place of posting. A suggested procedure is
to file in the records of the public body a copy of the notice and a certification in a form
similar to Form 7.8.

7.7 Agendas.
7.7.1 Generally. In addition to notice of the time, date, and place of the meeting,

the public body must provide an agenda of the matters to be discussed, considered, or
decided at the meeting. AR.S. § 38-431.02(G).
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Although this Section provides guidelines for the preparation of agendas, it does not
answer every question that may arise. Specific problems should be discussed with the
public body's legal counsel. As a general rule, public bodies should always be mindful of
the Legislature's declaration of policy that agendas "contain such information as is
reasonably necessary to inform the public of the matters to be discussed or decided.”
ARS. §38-431.09(A). When in doubt, resolve questions in favor of greater disclosure of
information.

7.7.2 Contents of the Agenda -- Public Meeting. The agenda for a public
meeting must contain a listing of the "specific matters to be discussed, considered or
decided at the meeting.” A.R.S.§ 38-431.02(H). This requirement does not permit the use
of generic agenda items such as "personnel," "new business,” "old business," “reporns,” or
"other matters" unless the specific matters or items to be discussed are separately
identified in conjunction with the general terms. See Thurston v. Cily of Phoenix,
157 Ariz. 343, 344, 757 P.2d 619, 620 (App. 1988). The degree of specificity depends on
the circumstances. See Form 7.7 (Sample Notice and Agenda). Consider the following
examples:

. “Discussion and possible action to approve the application of pesticides
within 1/4 mile of a school” if an environmental board is going to consider
whether to approve the application of any pesticide within 1/4 mile of a
school;

. “Discussion and possible action to remove Pesticide-A from list of approved
pesticides” if the environmental board is going to consider removing a
specific pesticide from an approved list;

. “Discussion and possible action regarding budget priorities and revisions for
upcoming fiscal year” if a board intends to generate and discuss a number of
different options for managing its budget;

. “Discussion and possible action regarding elimination of funding from budget
for travel reimbursements, computer upgrades, and laptops for board
members” if a board intends to only focus on specific options to revise a
budget.

If it is likely that the public body will find it necessary to discuss any particular
agenda item in executive session with the public body's attomey, the agenda should plainly
state so, even if the general notice of executive session for legal advice is on the agenda.
For example, the agenda might include a provision stating "The Board may vote to hold an
executive session for the purpose of obtaining legal advice from the Board's attorney on
the approval of pesticides for application within 4 mile of a school pursuant fo
ARS. § 38-431.03(A)(3)."
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7.7.3 Contents of the Agenda -- Executive Session. The agenda for an
executive session must contain a "general description of the matters to be considered.”
AR.S.§3843102(l). The description must amount to more than just a recital of the
statutory provisions authorizing the executive session, but should not contain any
information that "would defeat the purpose of the executive session, compromise the
legitimate privacy interests of a public officer, appointee or employee or compromise the
attomey-client privilege " Id.

In preparing executive session agenda items, the public body must weigh the
legislative policy favoring public disclosure and the legitimate confidentiality concems
underlying the executive session provision. For example, if a board desires to consider the
possible dismissal of its executive director, the board may list on the agenda "Personnel
matter - consideration of continued employment of the board's executive director”
However, when the public disclosure of the board's consideration of charges against an
employee might needlessly harm the employee's reputation or compromise the employee’s
privacy interests, the board may eliminate from the agenda a description of the identity of
the employee being considered, but must still indicate on the agenda that an employee of
the public body is the subject of the executive session. If it is already publicly known that
the board is considering charges against the employee, disclosure of the employee's
identity in the agenda would not defeat the purpose of the executive session.

7.7.4 Distribution of the Agenda. The agenda may be made available to the
public by including it as part of the public notice or by stating in the public notice how the
public may obtain a copy of the agenda and then distributing the agenda in the manner
prescribed. A RS § 38-431.02(G); see Forms 7.2 -7 4,7 .6, 7.7. Because both the public
notice and the agenda must be available at least twenty-four hours in advance of a
meeting, the simplest procedure is to include the agenda with the public notice. See
Form 7.7 (Sample Notice and Agenda). However, when issuing public notice well in
advance of a meeting, as in the case of notice of regularly scheduled meetings, see
Section 7.6 6, it may be more appropriate to state how the public may obtain a copy of the
agenda and distribute it accordingly.

7.7.5 Consent Agendas. Public bodies may use "consent agendas” if they meet
certain requirements. Consent agendas are typically used as a time-saving device when
there are certain items on the agenda which are unlikely to generate controversy and are
ministerial in nature. Some examples are approval of travel requests and approval of
minutes. Public bodies often take one vote to approve or disapprove the consent agenda
as a whole. When using a consent agenda format for some of the items on a meeting
agenda, public bodies should fully describe the matters on the agenda and inform the
public where more information can be obtained. A good practice is to require the removal
of an item from the consent agenda upon the request of any member of the public body.
See Form 7.7 (Sample Notice and Agenda).

Public bodies should exercise caution when using consent agendas. The Arizona
Supreme Court previously held that taking legal action, taken after an executive session,
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must be preceded by a disclosure of "that amount of information sufficient to apprise the
public in attendance of the basic subject matter of the action so that the public may
scrutinize the action taken during the meeting." Karol v. Bd. of Educ. Trustees,
122 Ariz. 95, 98, 593 P.2d 649, 652 (1979). The Court also condemned the practice of
voting on matters designated only by number, thereby effectively hiding actions from public
examination. /d.

7.7.6 Discussing and Deciding Matters Not Listed on the Agenda. The public
body may discuss, consider, or decide only those matters listed on the agenda and "other
matters related thereto." AR.S. § 38-431.02(H). The "other matters" clause provides
some flexibility to a public body but should be construed narrowly. The "other matters”
must in some reasonable manner be "related” to an item specifically listed on the agenda.
Thurston v. City of Phoenix, 197 Ariz. 343, 344, 757 P.2d 619, 620 (App. 1988).

If a matter not specifically listed on the agenda is brought up during a meeting, the
better practice, and the one that will minimize subsequent litigation, is to defer discussion
and decision on the matter until a later meeting so that the item can be specifically listed on
the agenda. If the matter demands immediate attention and is a true emergency, the
public body should consider using the emergency exception described in Section 7.7.9.

However, if action is taken at a meeting on an item not properly noticed, then that
particular action violates the Open Meeting Law and is null and void. Johnson v. Tempe
Elementary Sch. Dist. No. 3 Govemning Bd., 199 Ariz. 567, 570, 20 P.3d 1148, 1151 (App.
2001); ARS. § 38-431.05(A). The public body may ratify the action pursuant to
AR.S. § 38-431.05(B), although the violation may still subject the public body to the
penalties described in AR.S. § 38-431.07(A). Any other actions that were taken at the
meeting and were properly noticed are not void. Karo/ v. Bd. of Educ. Trustees,
122 Ariz. 95, 98, 5593 P.2d 649, 652 (1979); Ariz. Att'y Gen. Op_ 108-001.

7.7.7 Calls to the Public. A public body may include a call to the public on a
meeting agenda. AR.S. § 38-431.01(H); see also Section 7.10.1 for more discussion on
public participation. Should a public body include a call to the public during a public
meeting, members of the public body may not discuss or take action on matters raised
during the call to the public that are not specifically identified on the agenda.
AR.S. § 38-431.01(H). Individual public body members may, however, respond to criticism
made by those who have addressed the public body, ask staff to review a matter, or ask
that a matter be put on a future agenda. Id.; see also Ariz. Att'y Gen. Op. 199-006.

The best practice is to include language similar to the following on the agenda to
explain in advance the reason members of the public body cannot respond to topics
brought up during the call to the public that are not on the agenda: "Call to the Public:
This is the time for the public to comment. Members of the Board may not discuss items
that are not specifically identified on the agenda.  Therefore, pursuant fo
AR5 §38-431.01(H), action taken as a result of public comment will be limited to
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directing staff to study the matter, responding to any criticism or scheduling the matter for
further consideration and decision at a later date "

7.7.8 Current Event Summaries. The Open Meeting Law allows the chief
administrator, presiding officer or a member of a public body to present a brief summary of
current events without listing in the agenda the specific matters to be summarized,
provided that the summary is listed on the agenda and that the public body does not
propose, discuss, deliberate or take legal action at that meeting on any matter in the
summary unless the specific matter is properly noticed for legal action.
ARS. §38-431.02(K). Thus, the summary of current events consists merely of one of the
above-referenced people summarizing recent occurrences without any discussion or
feedback from the remainder of the public body. The agenda should specifically list
“Summary of Current Events” as an agenda item and identify who will present the
summary.

Reports that address matters other than a summary of current events or that are
delivered by someone other than a proper official with the public body do not come within
the provision authorizing current events summaries and must comply with the agenda
requirements of the Open Meeting Law. The only report that can be given without listing
the contents of the presentation is the brief summary of cumrent events by the chief
administrator, the presiding officer of the Council, or a member under
AR.S.§38-431.02(K). As to other reports presented to a public body, the agenda must
list descriptions of the topics that will be presented and state whether the public body will
discuss or take action on such matters. A generic agenda item, such as “Police
Department Report, * *Fire Depariment Report,” or “Executive Director Report” does not
satisfy the requirement that the agenda provide information that is “reasonably necessary
to inform the public of the matters to be discussed or decided.” AR.S. § 38-431.02(H).
Public bodies should limit the use of the current events summary provision to appropriate
situations and should strive to provide as much advance information as possible to the
public.

7.7.9 Emergencies. A public body may discuss, consider, and decide a matter not
on the agenda when an actual emergency exists requiring that the body dispense with the
advance notice and agenda requirements. A R.S_§ 38-431.02(D). See Section7 6.5fora
discussion of what constitutes an actual emergency.

To use the emergency exception, the public body must do several things. First, the
public body must give "such notice as is appropriate to the circumstances.”
ARS §3843102(D). Next, prior to the emergency discussion, consideration, or
decision, the public body must announce in a public meeting the reasons necessitating the
emergency action. A R.S. § 38-431.02(J). If the emergency discussion or consideration is
to take place in an executive session, this public announcement must occur at a public
meeting prior to the executive session. Id.
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After the emergency exception has been used, "the public body must post a public
notice within twenty-four hours declaring that an emergency session has been held,” which
sets forth the same information required in an agenda for a regular meeting.
AR.S.§38-431.02(D): see Form 7.9.

Additionally, the public body must place in the minutes of the meeting a statement
that sets forth the reasons necessitating the emergency discussion, consideration, or
decision. AR.S. § 38-431.02(J). Inthe case of an executive session, this statement will
appear twice, once in the minutes of the public meeting where the reasons were publicly
announced, and again in the minutes of the executive session where the emergency
discussion or consideration took place. See Sections 7.8.2(8) and 7.8.3(5).

7.7.10 Changes to the Agenda. If a public body finds it necessary to change an
agenda by modifying the listed matters or adding new ones, a new agenda must be
prepared and distributed in the same manner as the original agenda, at least twenty-four
hours in advance of the meeting. Ariz. Att'y Gen. Op. I79-45. Changes in the agenda
within twenty-four hours of the meeting may be made only in case of emergency. Anz.
Aft'y Gen. Op. I79-192; see Section 7.7.9. However, the public body is not required to
discuss or act on an item that appears on the agenda for the meeting and can vote at the
meeting to remove agenda items from consideration without violating the Open Meeting
Law.

7.8 Minutes. Minutes must be taken of all public meetings and executive
sessions. AR.S. § 38-431.01(B)

7.8.1 Form of and Access to the Minutes. Minutes may be taken in writing or
may be recorded by an audio or video recorder. AR.S. § 38-431.01(B); see Forms 7.10,
7.11. Written minutes or a recording of a public meeting must be available for public
inspection within three working days after the meeting. A.R.S. § 38-431.01(D). Public
bodies concemed about distributing minutes before they have been officially approved at a
subsequent meeting should mark the minutes "draft” or "unapproved” and make them
available within three working days of the meeting. If the minutes have been recorded by
an audio or video recorder, allowing the public to have access to that recording is sufficient.
However, if the minutes were taken in shorthand, those minutes must be typed or written
out in longhand in order to comply with this requirement. See Form 7.10. The minutes of
an executive session are confidential and may not be disclosed except to certain
authorized persons. AR.S. § 38-431.03(B); see Section 7.9.4. To ensure confidentiality
and avoid inadvertent disclosure, minutes of executive sessions should be stored
separately from regular session minutes.

The approved minutes of council meetings for cities or towns with a population of
more than 2,500 persons must be posted on the city's website within two working days of
their approval. AR.S. § 38-431.01(E)(2). Minutes must be reduced to a form that is
readily accessible to the public. See A R.S.§ 38-431.01(D). Additionally, a public body of
a city or a town with a population exceeding 2,500 people shall, within three working days
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after any meeting, post on its website a statement showing legal actions taken by the
public body or any recordings made during the meeting. AR.S. § 38-431.01(E)1).
Subcommittees and advisory committees of such public bodies have ten working days after
the meeting to post the recording or statement. AR.S. § 38-431.01(E)3), (J). Such
posted minutes, statements, and recordings shall remain accessible on the website for at
least one year after the meeting. /d. § (J). In addition, any recordings and minutes are
public records subject to record retention requirements.

7.8.2 Contents of the Minutes of Public Meetings. The minutes of a public
meeting must contain the following information:

1.

2.

"The date, time and place of the meeting." AR.S. § 38-431.01(B)(1).

"The members of the public body recorded as either present or absent.”

Id. § (B)(2).

"A general description of the matters [discussed or] considered.” Id. § (B)(3).
Minutes must contain information regarding matters considered or discussed
at the meeting even though no formal action or vote was taken with respect
to the matter. See jd. § (B){4). Although the minutes do not need to be a
verbatim transcript of the meeting to satisfy this requirement, they must
summarize the discussion, including the topics addressed, and identify all
speakers who participated in the discussion, including members of the public
body.

"An accurate description of all legal actions proposed, discussed or taken,
including a record of how each member voted." /d. Best practice includes
roll call votes in most circumstances, as this encourages open government.
However, for voice votes, minutes should still include a record of how each
member voted, which includes noting abstentions, recusals, or those
otherwise not voting. This could be accomplished in several ways. One way
of ensuring such a recording would be to follow any voice vote for which no
dissent or disagreement was noted with a request that any member who
abstained or otherwise did not vote identify themselves; this would ensure
the ability to record in detail how each member voted.

“[T]he names of the members who propose each motion[]” /d.

“[TIhe names of the persons, as given, who make statements or present
material to the public body and a [specific] reference to the legal action,” (see
item 4) to which the statement or presentation relates. /d.

If the discussion in the public session did not adequately disclose the subject
matter and specifics of the action taken (such as an action to approve
matters on a consent agenda), the minutes of the public meeting at which
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such action was taken should contain sufficient information to pemit the
public to investigate further the background or specific facts of the decision.
See Section 7.7.5; Karol v. Bd. Of Educ. Trustees, 122 Ariz. 95,98, 593 P.2d
649, 622 (1979).

If matters not on the agenda were discussed or decided at a meeting
because of an actual emergency, the minutes must contain a full description
of the nature of the emergency. AR.5. § 38-431.02(J); see Sections 7.6.5
and 7.7.9.

If a prior act was ratified, the minutes must contain a copy of the disclosure
statement required for ratification. AR.S. §38-431.05(B)(3); see
Section 7.12.2; Form 7.10.

7.8.3 Contents of the Minutes of Executive Sessions. The minutes of executive
sessions must remain confidential, except as provided in Section 7.9 4, and must contain
the following information:

1.

2.

"The date, time and place of the meeting.” A.R.S. § 38-431.01(B){1), (C).

"The members of the public body recorded as either present or absent.”
ld. § (B)2), (C).

"A general description of the matters considered.” Id. § (B)(3), (C); see
Section 7.8 2(3). Like the minutes for a public session of the public body, the
minutes must summarize the discussion, including the topics addressed, and
identify all speakers who participated in the discussion, including members of
the public body.

An accurate description of all instructions given to attomeys or designated
representatives pursuant to AR.S. § 38-431.03(A)4), (5) and (7). See
Sections 7954, 7955and 7957.

A statement of the reasons for emergency consideration of any matters not
on the agenda. See AR.S. § 38-431.02(J); Section 7.8.2(8).

Such other information as the public body deems appropriate. For example,
the public body might record in its minutes that those present were advised
that the information discussed in the session and the session minutes are
confidential. See Form 7.11.

"A party who assers that a public body violated the open meeting laws has the
burden of proving that assertion.” Tangue Verde Unified Sch. Dist. No. 13 of Pima County
v. Bernini, 206 Ariz. 200, 205, 76 P.3d 874, 879 (App. 2003). However, Arizona courts
have held that once a complainant alleges facts from which a reasonable inference may be
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drawn supporting an Open Meeting Law violation, the burden of proof immediately shifts to
a public body to prove that an affirmative defense or exception to the Open Meeting Law
authorized an allegedly inappropriate executive session. Fisher v. Maricopa County
Stadium Dist., 185 Ariz. 116, 122, 912 P.2d 1345, 1351 (App. 1993), see also Tangue
Verde, 206 Ariz. at 205, 76 P.3d at 881. The best practice is for public bodies to keep an
audio or video recording of the executive session or to transcribe the executive session to
ensure that they are prepared to meet their burden of proof in the event a complaint is filed.

7.9 Executive Sessions. A R.S. Section 38-431.03 contains an exception to the
general requirement that all meetings must be open to the public. That exception is for an
executive session, which is defined as "a gathering of a quorum of members of a public
body from which the public is excluded for one or more of the reasons prescribed in
[AR.5]§38-431.03." ARS. §38-431(2); see Sections 7.9.5.1-7.95.7.

VWhile the Open Meeting Law does permit executive sessions for discussing certain
matters, it does not require that these discussions take place in executive session. If public
disclosure of the public body's discussion is not prohibited by any other statutory provision
and government interests are not threatened, a public body may choose to conduct all of
its discussions in a public setting.

7.9.1 Deciding to Go Into Executive Session. Before a public body may go into
an executive session, proper notice must be provided. See Section 7.6.7 for a discussion
of the notice required for an executive session; see also section 7.7.9. Once the public
body is satisfied that notice requirements have been met, a majority of the members
constituting a quorum must vote in a public meeting to hold the executive session.
AR.S. § 38-431.03(A). The motion must state the ground(s) for the executive session so
that the public understands why the public body is entering executive session. For
example, a member of the public body may make the following motion: “I move to enter
executive session for the purpose of receiving legal advice on [agenda topic].” Generally,
the vote will be taken immediately before going into executive session.

7.9.2 Executive Session Requirements. Once the majority of members of a
public body votes to hold an executive session, the chairman of the public body should ask
the public to leave and to take with them all materials such as briefcases and backpacks to
ensure that no recording devices are left in the room. In the alternative, the public body
can move to a separate room to conduct the executive session. Only members of the
public body and those individuals whose presence is reasonably necessary for the public
body to carry out its executive session responsibilities may attend the executive session.
AR5 §38-431(2). The chairman should remind all present that the business conducted
in executive sessions is confidential pursuant to AR.S. § 38-431.03(C).

7.9.3 Taking Legal Action. Inan executive session, the public body may discuss
and consider only the specific mafters authorized by the statute. These specific
authorizations are discussed in Sections 7.9.5.1 - 7.9.5.7. Furthermore, the public body
may not take a vote or make a final decision in the executive session, but rather must

7-19 Revised 2018



reconvene in a public meeting for purposes of taking the binding vote or making final
decisions. See AR.S. § 38-431.03(D). Forexample, "[a] decision to appeal transcends
‘discussion or consultation” and entails a ‘commitment’ of public funds. Therefore, once [a]
Board [has] finished privately discussing the merits of appealing, the open meeting statutes
require[] that board members meet in public for the final decision to appeal.” Johnson v.
Tempe Elementary Sch. Dist. No. 3 Governing Bd., 199 Ariz. 567, 570, 20 P.3d 1148, 1151
(App. 2001). Taking a straw poll or informal or preliminary vote in executive session is
unlawful under the Open Meeting Law. See AR.S. § 38-431.03(D). No motion or vote is
taken to adjourn the executive session; the chair is responsible for adjouming the executive
session and reconvening the public session.

7.9.4 Confidentiality of Executive Sessions. The minutes of and discussions
ke place during an executive session are confidential under A.R.S. § 38-431.03(B)
not be disclosed to anyone except the following people:

th
and

Any member of the public body, regardless of whether he or she attended
g executive session. A.R.S. § 38-431.03(B)(1); Picture Rocks Fire Dist. v.
ke, 145 Ariz. 79, 81, 699 P.2d 1310, 1312 (App. 1985).

2. Any offi
executive

, appointee, or employee who was the subject of discussion at an
ssion authorized by AR.S. § 38-431.03(A)(1) may see those

3. Staff personnel, to thazgxtent necessary for them to prepare and maintain the
minutes of the executive\gession.

4. The attorney for the public b
represent the public body.

, to the extent necessary for the attormey fo

5. The Auditor General in connection w
audit the finances or perfo
A RS § 38-431.03(B)(3); Ariz. Aft'y Gen.

the lawful performance of its duty to
ce of the public body.
179-130.

5. The Attomey General or County Aftorney
violations of the Open Meeting Law. AR.S. § 38

en investigating alleged
1.03(B)(4).

T. The court, for purposes of a confidential inspection wh
violation has been alleged. A.R.5. § 38-431.07(C).

an open meeting

The Open Meeting Law requires a public body to advise all persons
executive session that such minutes and information are colNdential.
AR.S. §38-431.03(C). Members of a public body and others attending the exgutive
session must ensure that the information remains confidential. In addition to violatin
Open Meeting Law, criminal charges may arise from a release of confidential informati
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7.10 Public Participation and Access to Meetings.

7.10.1 Public Participation. While the public must be allowed to attend and listen
to deliberations and proceedings taking place in all public meetings, A R.S. § 38-431.01(A),
the Open Meeting Law does not establish a right for the public to participate in the
discussion or in the ultimate decision of the public body. Arnz. Att'y Gen. Op. 78-1. Other
statutes may, however, require public paricipation or public hearings. For example, before
promulgating rules, state agencies must permit public participation in the rule making
process, including the opportunity to present oral or written statements on the proposed
rule. See Chapter 11. See also Section 7.7 .7 for a discussion of the authorization (but not
requirement) for public bodies to use an open call to the public.

The Open Meeting Law does not prevent a public body from requiring persons who
intend to speak at the meeting to sign a register so as to permit the public body to comply
with the minute-taking requirements. See Section 7.8.2(6).

7.10.2 Public Access. The public body must provide public access to public
meetings. See AR.S.§ 38-431.01(A). This requirement is not met if the public body uses
any procedure or device that obstructs or inhibits public attendance at public meetings,
such as holding the meeting in a gecgraphically isolated location, in a room too small to
accommodate the reasonably anticipated number of observers, in a place to which the
public does not have access, such as private clubs, or at an unreasonable time. Relatedly,
the public body must ensure that the public can observe and listen to the full contours of
public meetings. For example, a public meeting in which the public cannot hear
discussions by members of the public body because of the low volume of the microphone
or speaker systems would likely violate the Open Meeting Law.

"All or any part of a public meeting ... may be recorded by any person in
attendance by means of a tape recorder or camera or other means of sonic reproduction.”
ARS. § 38-431.01(F). A public body may prohibit or restrict such recordings only if they
actively interfere with the conduct of the meeting. /d.

In addition to complying with the Open Meeting Law, the notice and
accommodations should conform with the provisions of the Americans with Disabilities Act
(ADA), 42 U.5.C. §§ 12101 - 12213, See Section 15.27; see also section 7.6.3.2 (notice
requirements relating to reasonable accommodations).

7.10.2 Remote Conferencing. If members of a public body are unable to be
present in person at a public meeting, they may paricipate by telephone or video or
internet conference if the practice is not prohibited by statutes applicable to meetings of the
public body. Ariz. Att'y Gen. Ops. 108-008, 191-033, 183-135. In addition, nothing prohibits
the public body from allowing people to attend meetings or to address the public body by
telephone or through other telecommunications technology. See AR.S. § 38-431(4). In
order to comply with the requirements of the Open Meeting Law, the members of the public
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body and the public must be able to hear the member of the public body that is aftending
by telephone or other technological device. The public body must also ensure that the
members attending by telephone or other technological device can hear any discussion
from the public body and other persons making statements to the body.

A public body should consider the following guidelines to minimize any difficulties
arising from remote conferencing.

1. Notify the public body and the public by including a statement on the notice
and the agenda that one or more members of the public body may
participate by telephonic, video or intemet communications. In the
appropriate notice, insert the following after the first sentence. "Members of
the [name of public body] may attend either in person or by telephone, video
or intemet conferencing.”

2. Ensure that the public meeting place where the public body normally meets
has facilities that permit the public to observe and hear all telephone, video
or online communications.

3. Develop procedures to clearly identify members that are participating by
telephonic, video or internet communications.

4. Identify in the minutes of the meeting the members who participated by
telephonic or video communications.

7.11 Quorum. Arizona statutes generally define a quorum as a majorty of the
members of a board or commission. A.R.S. § 1-216(B). In applying the Open Meeting
Law, this definition applies in the absence of a more specific definition.

7.12  Ratification. A public body may ratify action previously taken in violation of
the Open Meeting Law. See AR.S. § 38-431.05(B). Ratification is appropriate when the
public body needs to retroactively validate a prior act in order to preserve the earlier
effective date of the action. Forexample, a public body may be required by law to approve
its budget by a certain date. If the public body discovered after the statutory deadline that
its earlier approval violated the Open Meeting Law, it could face serious legal problems.
Even if the body met quickly to properly approve the budget, the approval would not have
been made prior to the statutory deadline. Accordingly, the 1982 amendments pemit the
public body to meet and approve retroactively the action previously taken—that is, to ratify
its prior action.

7.12.1 Generally.

Ratification must take place “within thirty days after discovery of the violation or after
such discovery should have been made by the exercise of reasonable diligence.”
AR.S.§38-431.05(B)(1). This can be triggered in different ways. A judicial determination
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that the public body took legal action in violation of public meeting laws friggers the
thirty-day period. Tanque Verde Unified Sch. Dist. No. 13 of Pima County v. Bernini,
206 Ariz. 200, 208-210, 76 P.3d 874, 882-884 (App. 2003). However, it is not triggered by
letters from HHGI'I"IE’I_,"S ﬂDtif‘_y’iﬂg the board of their intent to challenge the Iegal action or D‘y‘
filing a lawsuit. /d. at 209, 76 P.3d at 883

Ratification merely validates the prior action; it does not eliminate liability of the
public body or others for sanctions under the Open Meeting Law, such as civil penalties
and attormney's fees. Moreover, ratification under the Open Meeting Law may well fail to
resolve other notice failure. For example, ratification under the Open Meeting Law may not
resolve the specific notice requirements of a zoning or taxation statute.

A public body can take the same legal action at a subsequent propery noticed
public meeting without following the ratification procedure, but the action will not have the
earlier effective date. See Cooper v. Anzona Western Coll. Dist. Gowvemning Bd.,
125 Ariz. 463, 468-463, 610 P.2d 465, 470-71(App. 1980) ("We find no provision in the
Arizona statutes relating to public meetings which precludes a public body from adopting at
a subsequent public meeting action which was legally ineffective from a previous meeting
of the public body.")

7.12.2 Procedure for Ratification. The Open Meeting Law provides the following
detailed procedure for ratification under A.R.5. § 38-431.05(B):

1. The decision to ratify must take place at a public meeting held in accordance
with the Open Meeting Law.

2 Ratification must take place within thirty days after discovery of the violation
or after such discovery should have been made by the exercise of
reasonable diligence.

3. The public notice of the meeting at which ratification is to take place, in
addition to complying with the other requirements of the Open Meeting Law,
see Sections 7.6 and 7.7, must include (a) a description of the action to be
ratified, (b) a clear statement that the public body proposes to ratify a prior
action, and (c) information on how the public may obtain a written description
of the action to be ratified. See Form 7.12.

4. In addition to the notice and agenda of the meeting, the public body must
make available to the public a detailed written description of the action to be
ratified and a description of all prior deliberations, consultations, and
decisions by members of the public body related to the action to be ratified.

5. The description required under paragraph 4 must be included as part of the
minutes of the meeting at which the decision to ratify was made.
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6. The public notice, agenda, and written description discussed in paragraphs 3
and 4 must be made available to the public at least seventy-two hours prior
to the public meeting.

7.13 Sanctions for Violations of the Open Meeting Law.

7.13.1 Nullification. All legal action transacted by any public body during a
meeting held in violation of any provision of the Open Meeting Law is null and void unless
subsequently ratified. A.R.S.§ 38-431.05(A). The procedures for ratification are described
in Section 7.12.2. However, the Open Meeting Law does not render null and void all legal
action taken at a meeting at which a violation occurs with respect to a single improperly
noticed agenda item. Ariz. Att'y Gen. Op. 108-001.

The Anzona Supreme Court, however, has held that legal actions taken in violation
of the Open Meeting Law are voidable at the discretion of the court. Karol v. Bd. OF Educ.
Trustees, 122 Ariz. 95, 97, 593 P.2d 649, 651 (1979). In Karol, the court held that "a
technical violation having no demonstrated prejudicial effect on the complaining party does
not nullify all the business in a public meeting when to conclude otherwise would be
inequitable, so long as the meeting complies with the intent of the legislature.” Id. at 98,
593 P.2d at 652. This decision imposes a substantial compliance test and requires a
weighing of the equities before a court will declare an action void. The decision, however,
preceded the 1982 amendment to the Open Meeting Law which specifically authorized a
procedure for ratification. It remains to be seen whether this change will cause the court to
follow the literal language of the Open Meeting Law. Nevertheless, serious conseguences
flow from having an action of a public body declared void, and the public body should take
every precaution to avoid even technical violations of the Open Meeting Law.

In some cases, the public body may have discussed a matter at an unlawful
meeting, but thereafter met in a lawful open meeting at which it took a formal vote as its
"final action.” The Arizona Court of Appeals has held that the subsequent final action
taken at a lawful meeting is not void. Cooper v. Arizona Western Coll. Dist. Governing Bd.,
125 Ariz. 463, 468-469, 610 P.2d 465, 470-7T1{App. 1980); Valencia v. Cota, 126 Ariz. 555,
617 P.2d 63 (App. 1980). The public body taking the final action at the subsequent lawful
meeting should make available at that time the substance of all discussions that took place
at the earlier unlawful meeting. If the public body wishes to preserve the effective date of
the earlier action rather than simply redecide the matter, it must go through the ratification
process. See Section 7.12.

7.13.2 Investigation and Enforcement. The 2000 Legislature enacted substantial
revisions to the Open Meeting Law, including extensive changes fo the investigation and
enforcement provisions. The Attomey General and County Attorneys are authorized to
investigate alleged Open Meeting Law violations and enforce the Open Meeting Law.
ARS. §38-431.06.

7-29 Revised 2018



The Open Meeting Law specifically provides that the Attormey General and County
Attorneys shall have access to executive session minutes when they are investigating
alleged violations of the Open Meeting Law. AR S. § 38-431.03(B)(4). The Open Meeting
Law also provides that disclosure of executive session information (such as disclosure fo
the Attorney General) does not constitute a waiver of the attorney-client privilege and
directs courts reviewing executive session information to protect privileged information.

Id. § (F).

The investigative authority of the Attorney General and County Aftomeys was
strengthened by the 2000 Legislature. The Attomey General and County Attomeys may
issue written investigative demands to any person, administer oaths or affirmations to any
person for the purpose of taking testimony, conduct examinations under oath, examine
accounts, books, computers, documents, minutes, papers and recordings, and require
people to file written statements, under oath, of all the facts and circumstances requested
by the Attorney General or County Attorney. A R.S. § 38-431.06(B). If a person fails to
comply with a civil investigative demand, the Attorney General or County Attorney may
seek enforcement of the demand in Superior Court.

“Any person affected by an alleged violation of [the Open Meeting Law], the Attomey
General or the County Attomey for the county in which the alleged violation ... occurred,”
may file suit in superior court against a public body as a whole to require compliance with
or prevent violations of the Open Meeting Law or to determine whether the law is
applicable to certain matters or legal actions of the public body. AR.S. § 38-431.07.

Additionally, when the provisions of the Open Meeting Law have been violated, a
court of competent jurisdiction may issue a writ of mandamus requiring a meeting to be
open to the public. AR.S. § 38-431.04. A writ of mandamus is an order of the court
compelling a public officer to comply with certain mandatory responsibilities imposed by
law.

In 2007, in an effort to increase government awareness and provide the citizens of
Arizona an effective and efficient means to get answers and resolve public access
disputes, legislation expanded the Arizona Ombudsman-Citizens’ Aide Office to provide
free services to citizens and public officials regarding public access issues. The duties of
the Ombudsman include: preparing materials on public access laws, training public
officials, coaching, assisting and educating citizens, investigating complaints, requesting
testimony or evidence, conducting hearings, making recommendations, and reporting
misconduct. AR.S. §41-1376.01.

7.13.3 Civil Penalties. In addition to suits brought in order to require compliance
with, prevent violations of, or determine the applicability of the Open Meeting Law, “[t]he
attomey general may also commence a suit . . . against an individual member of a public
body for a knowing violation of [the Open Meeting Law].” A R.S.§ 38-431.07(A). Insucha
suit, the court may impose a civil penalty not exceeding five hundred dollars for a second
offense, and not exceeding two thousand five hundred dollars for third or subsequent
offenses against each person who knowingly violates the Open Meeting Law. /d. This
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penalty can also be assessed against a person who knowingly aids, agrees to aid or
attempts to aid in violating the Open Meeting Law. /d. This penalty is assessed against
the individual and not the public body, and the public body may not pay the penalty on
behalf of, or otherwise reimburse, the person assessed. [/d. If a “person who might
otherwise be liable under [the Open Meeting Law] objected to the action of the public body
and the objection is noted on a public record, the court may choose not to impose a civil
penalty on that person.” Id.

7.13.4 Attorney's Fees. The court may also order payment of reasonable
attomey's fees to a successful plaintiff in an enforcement action brought under the Open
Meeting Law. AR.S. § 38-431.07(A). Nomally those fees will be paid by the state or
political subdivision of which the public body is a part or to which it reports. /d. However, if
the court determines that a public officer knowingly violated the Open Meeting Law "with
intent to deprive the public of information,” the court must assess all of the costs and
attomey's fees awarded to the plaintiff against that public officer or the person who
knowingly aided, agreed to aid or attempted to aid the public officer in violating the Open
Meeting Law. /d. Asinthe case of an award of civil penalties, the public body may not pay
such an award of attorney's fees assessed against the public officer individually. See id.

7.13.5 Expenditure for Legal Services by Public Body Relating to the Open
Meeting Law. A public body may not retain counsel or expend monies for legal services to
defend an action brought under the Open Meeting Law unless the public body has legal
authority to make such an expenditure pursuant to other provisions of law and it approves
the expenditure at a properly noticed open meeting prior to incurring the obligation.
AR5, § 38-431.07(B).

7.13.6 Removal From Office. If the court determines that a public officer

knowingly violated the Open Meeting Law "with intent to deprive the public of information,”
the court may remove the public officer from office. AR.S. § 38-431.07(A).
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Form 7.1
Disclosure Statement

Section 7.86.3.1

STATEMENT OF LOCATIONS WHERE ALL NOTICES OF THE MEETINGS
OF THE [MAME OF PUELIC BODY] WILL BE POSTED

Pursuant to A R.S. § 38-431.02, the [name of public body] hereby states that all
notices of the meetings of the [name of public body] and any of its committees and
subcommittees will be posted [identify the location where notices will be posted and include
the hours during which such locations are open to the public, for example, "in the lobby of
the State Capitol located at 1700 West Washington, Phoenix, Arizona, and at the press
room of the State Senate Building, 1700 West Washington, Phoenix, Arizona. Both
locations are open to the public Monday through Friday from 8:00 a.m. to 5:00 p.m. except
legal holidays."] Such notices will indicate the date, time, and place of the meeting and will
include an agenda or information concerning the manner in which the public may obtain an
agenda for the meeting.

Dated this day of ,20__

[name of public body]

By [authorized signature]
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Form 7.2
Notice of Public Meeting of a Public Body
Sections 7.6.3, 7.7.4, 7.10.1

NOTICE OF PUBLIC MEETING OF THE
[NAME OF PUBLIC BODY]

Pursuant to A.R.S. § 38-431.02, notice is hereby given to the members of the [name
of public body] and to the general public that the [name of public body] will hold a meeting
open to the public on [date, time, and exact location].

The agenda for the meeting is as follows:

[List the specific matters to be discussed, considered, or
decided. See Form 7.7 (Sample Notice and Agenda)]

[OR]

A copy of the agenda for the meeting will be available at [location where the agenda
will be available] at least twenty-four hours in advance of the meeting.

Dated this day of . 20

[name of public body]

By [authorized signature

Persons with a disability may request a reasonable accommodation, such as a sign
language interpreter, by contacting [name, telephone number, TDD telephone number].
Requests should be made as early as possible to arrange the accommaodation.
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Form 7.3

Notice of Public Meeting of a Subcommittee or Advisory Committee of a Public
Body

Sections 7.6.3, 7.10.1

NOTICE OF MEETING OF THE [NAME OF SUBECOMMITTEE OR ADVISORY
COMMITTEE] OF THE [NAME OF PUBLIC EODY]

Pursuantio A R.S. § 38-431.02, notice is hereby given to the members of the [name
of committee] of the [name of public body] and to the general public that the [name of
committee] of the [name of public body] will hold a meeting open to the public on the [date,
time, and exact location].

The agenda for the meeting is as follows:

[List the specific matters to be discussed, considered or
decided. See Form 7.7 (Sample Notice and Agenda)]

[OR]

A copy of the agenda for the meeting will be available at [location where the agenda will be
available] at least twenty-four hours in advance of the meeting.

Dated this day of .20

[name of public body]

By [authorized signature

Persons with a disability may request a reasonable accommodation, such as a sign
language interpreter, by contacting [name, telephone number, TDD telephone number].
Requests should be made as early as possible to arrange the accommodation.
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Form 7.4
Notice of Regular Meetings of a Public Body

Sections 7.6.3, 7.6.6, 7.7.4, and 7.10.1

NOTICE OF REGULAR MEETINGS OF THE
[NAME OF PUELIC BODY]

FPursuant to A.R.S. § 38-431.02(F), notice is hereby given to the members of the
[name of public body] and to the general public that the [name of public body] will hold
regular meetings on the [specific day of month] of each month during the year [year]. The
meetings will begin at [time] and will be held at [exact location].

A copy of the agenda for the meeting will be available at [location where the agenda
will be available] at least twenty-four hours in advance of the meeting.

Dated this day of L 20

[name of public body]

By [authorized signature

Persons with a disability may request a reasonable accommodation, such as a sign
language interpreter, by contacting [name, telephone number, TDD telephone number].
Requests should be made as early as possible to arrange the accommodation.
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Form 7.5
Notice of Meeting and Possible Executive Session of a Public Body
Sections 7.6.8 and 7.10.1
NOTICE OF MEETING AND POSSIBLE EXECUTIVE SESSION OF THE
[NAME OF PUBLIC BODY]

Pursuantto A R.5. § 38-431.02, notice is hereby given to the members of the [name
of public body] and to the general public that the [name of public body] will hold a meeting
open fo the public on [date, time, and exact location] for the purpose of deciding whether to
go into executive session. If authorized by a majority vote of the [name of public body], the
executive session will be held immediately after the vote and will not be open to the public.

The agenda for the meeting is as follows:

[Include a general description of the matters to be discussed or considered, but exclude

information that would defeat the purpose of the executive session. See Form 7.7 (Sample
Motice and Agenda)]

[OR]

A copy of the agenda for the meeting will be available at [location where the agenda will be
available] at least twenty-four hours in advance of the meeting.

This executive session is authorized under A R.S. § 38-431.03, Subsection (A),
paragraph [list applicable provision).

Dated this day of L20

[name of public body]

By [authorized signature

Persons with a disability may request a reasonable accommodation, such as a sign
language interpreter, by contacting [name, telephone number, TDD telephone number].
Requests should be made as early as possible to amrange the accommodation.
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Form 7.9
Special Notice of Emergency Meeting

Section 7.7.9

SPECIAL NOTICE OF AN EMERGENCY MEETING OF
[NAME OF PUBLIC BODY] HELD [DATE]

Pursuant to A R.S. § 38-431.02(D), notice is hereby given that an emergency
session of the [name of public body] was held on [date, time, and exact location].

At the emergency session the [name of public body] [describe the specific matters
discussed, considered, or decided, or in the case of matters considered in an emergency

executive session, a general description of the matters considered, provided that no
information is included that would defeat the purpose of the executive session].

Dated this day of c20

[name of public body]

By [authorized signature]
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Form 7.10
Minutes of Public Meeting

Sections 7.8.1 and 7.8.2

MINUTES OF PUELIC MEETING OF THE
[NAME OF PUBLIC BODY] OF MEETING HELD [DATE]

A public meeting of the [name of public body] was convened on [date, time, and
exactlocation]. Present at the meeting were the following members of the [name of public
body]: [names of members present]. Absent were: [names of members absent]. The
following matters were discussed, considered, and decided at the meeting:

1. [Generally describe all matters discussed or considered
by the public body ]

2. [Describe accurately all legal actions proposed,
discussed, or taken, the names of persons who
proposed each motion, and a record of how each
member voted].

3. [ldentify each person making statements or presenting
material to the public body, making specific reference to
the legal action about which they made statements or
presented material ]

4. [Other required information. See Section 7.8.2(7), (8),
(9).]

Dated this day of ,20

[name of public body]

By [authorized signature]
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Form 7.12
Motice of Action to be Ratified

Sections 7.6.4, 7.10.1, and 7.12.2

NOTICE OF PUBLIC MEETING OF THE [NAME OF PUELIC BODY]
FOR THE PURFPOSE OF RATIFYING PAST ACTION TAKEN
IN VIOLATION OF OPEN MEETING LAW

Pursuant to A.R.S. § 38-431.05, notice is hereby given to the members of the [name
of public body] and to the general public that the [name of public body] will hold a meeting
open to the public on [date, time, and exact location].

The purpose of the meeting is to ratify an action of the [name of public body] that
may have been taken in violation of the Open Meeting Law. This action involved:

[Describe the action ]

The public may obtain a detailed written description of the action to be ratified, and
all deliberations, consultations, and decisions by members of the public body that preceded
and relate to this action to be ratified at [identify the location and include hours] at least 72
hours in advance of the meeting.

Dated this day of c 20

[name of public body]

By [authorized signature]

Persons with a disability may request a reasonable accommodation, such as a sign
language interpreter, by contacting [name, telephone number, TDD telephone number].
Requests should be made as early as possible to arrange the accommodation.
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3. Commissioners

List of commissioners

(

I 3 E. Fifth St.

Tempe. eme.az s

Tempe Aviation Commission

The Tempe Aviation Commission advises the Mayor and City Council and assists City departments

regarding the following:

« on matters related to the impact of aircraft and airport operations on Tempe residents;

+ in the monitoring, implementation and enforcement of agreements made between the City of
Phoenix and the City of Tempe conceming the operations of Sky Harbor International Airport;
in studies conducted of local airports and their potential impact on Tempe residents; and,
on land use measures that could mitigate the impact of aircraft and airport operations.

The Tempe Aviation Commission is composed of nine members. Each member of the Commission must be
a Tempe resident from neighborhoods located in geographic areas throughout the community that are
impacted by aircraft operations including areas within the LDN 65 noise contour for the Phoenix Sky Harbor
International Airport. The terms are for three years. (City Code, Chapter 2, Article V, Division 5)

Name

Carraway, Lane
Lynch, John

Doiron, W. David
Mitnik, Stuart

Poole, Ellen
Schelstraete, Peter H.
Apple, Karen J.
Kucharski, Ed

Walker, Desiree

Staff Liaison:

Term Expires
1213112021

123112021
1213112022
1213112022
1213112022
1213112022
1213112023
1213112023

123112023

Oddvar Tveit, Environmental Quality Specialist (480) 350-8300



4. Tempe Aviation History
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Phoenix/Tempe Aviation History

Phoenix purchased Sky Harbor, which consisted of a small building and three runways forming a
triangle.

Phoenix constructed Terminal | and a new runway capable of operating DC-3"s, the most
common carrier of the day. Phoenix resolved that flights should “avoid the City of Tempe.”

Phoenix Ordinance G-262 of June 10, 1958 amended the Phoenix City Code declanng air tratfic
patterns for the Phoenix Sky Harbor airport. Section & stated that the first tum for departures
from Runways 8L and &R shall be made more than 3,000 feet beyond the airport boundary, and
that flight patterns in any event shall be flown to avoid the populated areas of the City of Tempe.
This wording was changed a few months later by Phoenix Ordinance G-271 of September 30,
1958, declaring that the first turn south be made east of the Tempe Butte, and that Phoenix

Tower approval was required prior to making turns to the north. It also stated that all flight
patterns will be flown to avoid the City of Tempe.

Terminal 2 was constructed and publicity stated that it would be adequate till the end of the
century.

Phoenix Ordinance G-969 of November 4, 1969 regulated activities at City of Phoenix airports.
The Phoenix City Code did not include language specific to the Sky Harbor Air Traffic Pattern
with its abatement measures over Tempe.

Concerned citizens formed the Tempe Environmental Improvement Committee { TEIC). The
group adopted Phoenix Sky Harbor noise and plans for expansion as an issue because of citizen
complaints about the noise of commercial aircraft over-flights of their neighborhoods.

On November 22, 1971 the City of Phoenix held a public hearing on a Master Plan for the
development of Phoenix Sky Harbor Airport. The document contained an old topographical map
of Tempe, which listed ASU as AZ State College. No hospitals, schools, or residential areas
were noted, and the noise exposure contour maps did not show the impact of turns over Tempe.
At the time ASU had more than 26,000 students, and the City of Tempe had more than 80,000
citizens. The public process resulted in negotiations between the City of Tempe, the City of
Phoenix Aviation Department, the FAA, the Air Transport Association, and also Williams AFB
in December.

DOT/FAA issued a Draft Environmental Impact Statement dated December 27, 1971 that was
based on the Phoenix Sky Harbor development plan.

The City of Phoenix and the FAA met with Tempe and Tempe Environmental Improvement
Committee. The topographic map presented in the Phoenix master plan was updated. C. E.
Wallace Ph.VASU did a noise exposure forecast for Tempe.

On March 28, 1973 Landrum & Brown presented at the Phoenix Sky Harbor Airport their Noise
Impact Evaluation requested by Phoenix to update noise contour studies in the master plan. The
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evaluation was presented to Tempe at a public meeting in Tempe Council Chambers on April
19 Tempe asked for a formal public hearing of the Landrum & Brown evaluation. A request
was also made by the City of Scottsdale. The officially recommended “Noise Abatement and
Operative Procedures™ were approved and released by the Phoenix Aviation Director. In addition
to other specifics, aircraft were directed to avoid developed residential areas both north and south
of the river. In August 1973 the radarscope was momtored for deviations. Tempe leamed that 2/3
of the east departures were deviations/not flying over the riverbed.

In April 1974 the radio beacon procedure was proposed at a meeting held in Tempe. Meetings
were held between Tempe, Tempe Environmental Improvement Conunittee and the City of
Phoenix Aviation Department. The Rio Salado Radio Beacon was installed as a navigational aid
to keep departing aircraft over the “river route™. Using the radio beacon, headings were
established for the north and south mnways. These headings were designed to keep planes flying
over the riverbed corridor instead of over houses in Tempe. With the riverbed radio beacon and
permanent FAA riverbed procedures, Tempe rescinded its request for a formal public hearing in
a letter from the Mavor Dale B, Shumway dated June 10. 1974, The Final Environmental Impact
Statement for the Phoenix Sky Harbor Infernational Airport Improvement Program was issued
August 1974 Plans for expansion of the now north minway were subsequently approved.

Phoenix Sky Harbor became the second Air National Guard station in the nation to have its C-97
tanker fleet replaced with KC-135s. The City of Tempe had supported this effort.

The US airline industry was deregulated. after which the major air carriers developed systems of
connecting hubs throughout the nation.

Terminal 3 was constructed to accommodate additional flights including 727s and 707s. The
Maricopa Association of Governments (MAG) completed the first Regional Aviation Svstem
Plan (RASP).

Tempe City Council appointed the Tempe Aircraft Noise Abatement Committee (ANACOM) to
make policy recommendations to Council on noise generated by Sky Harbor aircraft operations.

Southwest Airlines nitiated service at Sky Harbor.

ANACOM submitted a report to Tempe City Council noting that noise would increase due to
recent deregulation. deviations from flight patterns and expansion of the airport (including a third
mnway proposed in the PRC Speas Master Plan Update). The ANACOM report criticized the
lack of FA A enforcement of the river route and recommended that Tempe oppose the expansion
plans at Sky Harbor until Tempe’s problems and concerns were addressed.

Citizens near the river formed an organization to support the City of Tempe in their attempts to
address the noise from aircraft that stray from the river bottom. The group. DAWN (Diminish
Aircraft Wayward Noise) collected and donated $10,000 to the City to initiate legal remedies for
the aircraft over-flights of neighborhoods.
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Phoenix City Council approved the Sky Harbor Master Plan Phoenix committed in writing to
Tempe that if a third runway was constructed, it would be used for general aviation only. Tempe
opposed the plan and approval by the Phoenix Sky Harbor Noise Abatement Committee of
existing east departure patterns that did not avoid heavy residential areas in Tempe, contrary to
procedures for arrivals and departures approved by the Phoenix Aviation Director in 1979, which
the Committee determined was not followed by the airlines.

America West Airlines initiated service at Sky Harbor.

Michael Brandman Associates, Inc. hired by Tempe in 1984, completed an Aircraft Noise
Mitigation Study recommending that the City formally request modifications to the Sky Harbor
flight paths and departure procedures to protect property in Tempe. Tempe hired Stewart Udall,
who completed a study of political and legal remedies to end the noise mifigation impasse at Sky
Harbor. Tempe also hired Jay Dushoff. Dushoff worked with Stewart Udall to develop a
platform for entering into negotiations with the FAA and the airport over noise mifigation
measures at Sky Harbor, and joint sponsoring with the City of Phoenix of a federally funded
FAR Part 150 Noise Compatibility Study for the airport.

MAG updated the RASP with forecasts to 2005. Phoentx committed in writing to Tempe that
flight departures would be distributed equally over Tempe and Phoenix, and that the existing
flight paths would be altered to protect Tempe.

Phoenix Sk Harbor, the FAA | and other stakeholders worked together to change the Williams
Air Force Base Military Operating Area so that, among other benefits, planes departing Phoenix
Sky Harbor could fly further east before initiating their north or south turns. The 1 DME
procedure was established.

The AZ Department of Transportation (ADOT) completed a preliminary study of 12 potential
sites for a Metropolitan Regional Jetport. ADOT concluded that Coolidge and Casa Grande
appeared to be the most promising locations. The Gila River Indian Commumnity was not
mcluded m the study.

Phoenix completed the Sky Harbor Master Plan predicting that annual operations (landing and
take offs) would increase from 416,415 to 567,934 by 2007 and that the total oumber of
passengers would increase from 15 million to 40 million in the same time period. The report
predicted an increase in average delays from 1.5 minutes to 7.3 minutes per operation unless a
third mnway was constructed. Eliot . Cutler was hired to prepare the City's response the EIS
for the approved Sky Harbor Master Plan.

The “Apogee Report™ on facts and laws affecting critical airport capacity decisions prepared for
the City of Tempe, stated that a third parallel unwav at Sky Harbor would not provide a long-
term solution to the airport’s capacity problem.

A Moise Compatibility Program (NCP) was approved by the FAA on April 2, 1900,
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A State Aviation Needs Study (SANS) estimated that a third rmonway would be sufficient at Sky
Harbor until 2007, By the vear 2040, however, annual demand would exceed capacity by
840,000 operations and a regional airport could begin in the 2001 — 2008 time period.

America West Airlines, Southwest Airlines, Phoenix Tower and P-30 Phoenix TR ACON signed
a letter of agreement for the 1 DME procedure (later redefined as the 4 DME procedure after the
VOTAC was moved) with the expectation that this procedure would become an FAA approved
Standard Instrument Departure (SIDY) for all aircraft departing Sky Harbor to the east.

Phoenix completed construction of and put into service the Ternunal 4 building.

Tempe submitted extensive critical comments on the Draft Environmental Impact Statement
(DEIS) for a third runwayv at Sky Harbor. The City of Tempe subsequently filed suit against the
FAA and the FPA in part alleging violations of the Clean Air Act. The suit was mediated,
though not decided, by the 9® Circuit Court of Appeals.

AWA filed for Chapter 11 bankmptcy protection, emerging in 1994,

The Governor's Eegional Airport Advisory Committee and ADOT completed the Anizona
Fegional Airport Feasibility Assessment Study recommending that the State support a regional
airport as a supplement to a 3-mmway Skoy Harbor to attract intercontinental carriers and promote
miegrated economic development in Anzona.

Sky Harbor Terminal 1 was demolished.

At the request of the Phoemix Aviation Director, Tempe agreed to modification of the 4-DME
procedure to allow a change from 80 degrees to 85 degrees when departing munway SL.

MAG updated the FASP recommending that a third mnway be constmucted at Sky Harbor, that
Williams Gateway be developed as a reliever airport and that minway extensions be made at
several general aviation airports, which would be adequate for commercial air service to the vear
2015.

Tempe filed two lawsuits in the 9 Circuit Court of Appeals, one against the FAA (Docket No.
94-70030) and one against the Environmental Protection Agency (Docket No. 94-1063) in
opposition to construction of a third runway. These suits were later dismissed pursuant to the
adoption of an Intergovernmental Agreement on Noise Mitigation Flight Procedures (IGA)
between the City of Tempe and the City of Phoenix and a modification of The Record of
Decision (ROD) by the FAA

FAA amended the ROD as signed by the Acting Regional Administrator Mr. Larry Andriesen.
The modified ROD was submitted to the City of Tempe vnder a letter signed by D. B. Kessler.

AWA emerged from Chapter 11 bankmptey proceedings.
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The City of Tempe, by Ordinance No. 95.15, created a Tempe Aviation Commission (TAVCO)
with the responsibility to. among other things, assist and advise the Mavor and City Council and
City Departments regarding the impact of aircraft noise on the citizens of Tempe. TAVCO
replaced ANACOM.

The City of Phoenix finished the installation of twenty fixed noise monitors which included eight
momnitors at sites in North Tempe on both sides of the dry Rio Salado riverbed. The noise
momnitors were partt of the Noise and Flight Track Monitoring System (NEFTMS) which the City
of Phoenix agreed to install to control of how the operation of the airport complied with Noise
MMitigation Flight Procedures included in the 1994 IGA.

In May 1999 Mesa voters rejected the Rio Salado Crossing Proposal for the location of a new
Cardinals™ nmlti-purpose facility (football stadmm).

In November the Governor appointed “Plan B” Task Force to develop a plan for a new stadium
site.

TAVCO got Council approval for conducting a study of public perception of aircraft noise in
Tempe. Dr. Bruce Mermill concluded based on study data collected in November and December
1990 that aircraft noise was primarily a problem north of Apache Boulevard.

An update of the Maricopa Association of Governments (MAG) Fegional Aviation System Plan
(RASP) was mitiated.

The City of Tempe responded to draft updates on the Phoenix Sky Harbor International Airport
FAR Part 150 Noise Compatibility Study prepared by Coffiman Associates. The City explamed
why the proposed recommendation to amend mixed use land designations inside the Rio Salado
redevelopment area to exclude residential would be problematic to implement in view of existing
plans.

The Plan B Task Force crafted recommendations for the general framework of SB1200/
Proposition 302 for definition and funding of a new Cardinals” football stadium. Proposition 302
was approved by a Maricopa County vote in November.

Coffman Associates completed a FAFR Part 150 Noise Compatibility Study for Sky Harbor. This
report presented noise contour maps for a 3-munway airport and recommended strategies for
reducing the impact of airport noise by means of flight procedures, mn-up prohibitions,
soundproofing of homes, controlling adjacent land use, and other measures.

In October the third mnway opened.

Dir. Bruce Merrill presented the results of a study covering the public perception of aircraft noise
in Tempe between 1999 and 2000 to TAVCO. The study indicated that the public is generally
more aware of the problem and that the problem is getting worse in all areas surveyed. Study data
was collected from November and December 2000.
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In a special meeting with the City Council, TAVCO submitted a resolution concerning the lack
of good faith by Phoenix to honor commitments made to Tempe in the 1994 IGA. The resolution
recommended Tempe consider the feasibility of a return to the Courts for relief.

Tempe petitioned the U.S. District Court for the District of Columbia to review actions taken by
the FAA in incorporating changes to the departure procedures including those in the NW 2000
Plan (Case # 011479).

The Arizona Tourism and Sports Authority (TSA) selected the Tempe site for the location of the
new Cardinals’ stadium consisting of 68 acres bounded by Priest Drive, Washington Street,
Center Parkway and Loop 202.

The Tourism and Sports Authority submitted stadium plans to the FAA resulting in a
determination of Hazard to Air Navigation by the FAA Western Pacific Regional Office. The
determination was contested, and the US Department of Transportation reviewed the
determination. In a letter dated August 16, 2002 from Sabra Kaulia (USDOT) to Barbara
Lichman {Tempe) the determination of Hazard was upheld.

TAVCO recommended that Tempe City Council join with Phoenix and the Air National Guard
to support retrofit/ make upgrades to the 161 Air Refueling Wing tanker fleet to become quieter.

Tempe petitioned the U.5. District Court for the District of Columbia to enjoin the FAA from
funding and the City of Phoenix from proceeding with the reconstruction of the center mumway,
alleging Clean Air Act violations, Civil Action No 02-2029 (EGS). Tempe s request for
mjunction was denied.

A new site for the construction of the Cardinals™ stadium was selected in Glendale, AF.

The Tempe City Council agreed to seftle case # 011479 (departure procedures) for the
consideration that FAA would notify Tempe and the Phoenix Airspace Users Working Group
(PAUWG) of their intentions to change flight procedures.

The newly established Governor’s Advisory Council on Aviation held its first meeting January
31. 2005. The Governor's Executive Order 2004-22 charged the commission with studying
umportant aviation issues within the state including the following areas of interest:

Air space and airport capacity

Land use compatibility

Funding

Current aviation needs

Future aviation needs

TAVCO enguired into the possibility of having the City of Tempe added fo the Council’s
stakeholder list. Because the list was carned over from the previous Council established by
Governor Hull JTanuary 30, 2002, ADOT did not consider adding any new stakeholders to the list
when the new Council was established by Governor Napolitano in 2004,
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In Aprl the Air National Guard completed conversion of the tanker fleet, and became
operational with the KC-135F nulitary tanker model, which is in compliance with the civil
aircraft Stage 3 noise standard.

The Governor's Advisory Council on Aviation delivered a preliminary report dated January 31,
2006, that included the status reports from committees that worked on land use compatibility,
aviation capacity, and minutes from meetings held by the Council in 20035,

TAVCO recommended & aviation issues for Council consideration:

s Sefup a non-airport linked noise moniforing system

* MNake a policy statement on further mnway expansions at Sky Harbor

s Fxplore ways to get the FAR Part 150 NCP for Sky Harbor expanded to include all
significantly impacted neighborhoods irrespective of housing type

s Investigate the side-step suspension and possible damages suffered by residents because
of the suspension. and because of departures over populated areas on both sides of the
Salt River niverbed

+ Promote a statewide aviation plan

s FEvaluate existing noise mitigation flight procedures in Tempe and identify new issues
that can be agreed upon with the City of Phoenix

The Maricopa Association of Government (MAG) accepts a Regional Aviation System Plan
(RASP) Policy Committee recommendation of a selected long range airport development
alternative for further detailed airspace analysis. Tempe's reservations from supporting the
preferred alternative proposed by the MAG BASP Technical Adwisory Committee were
expressed in a committee minority report.

The Governor's Advisory Council on Aviation delivered a final report dated January 31, 2007,
recommending legislation to protect airports against encroachment by new non-compatible
developments near airports, and encouraging the state legislature to increase funding to airport
development. The report listed 24 airport development projects in the state, among others a new
4% munway at Sky Harbor that was part of the Maricopa Association of Governments (MAG)
Begional Aviation System Plan (R ASP) maximized airport development alternative for the 2005-
2025 planning period. The MAG Policy Committee did not support alternatives presented in the
FASP update, including the proposed maximized airport development alternative. The need for
an atrspace study to determine feasibility of implementing the maximized alternative for the
evaluated airports. and with regard to Sky Harbor, the potential negative impacts the alternative
would have on Luke AFB operations were raised by Committee members.

The City of Phoenix entered into a new contract with ERA Beyond Radar to host and maintain
the Noise & Flight Track Monitoring System (NFTMS) for the Phoenix Sky Harbor International
Airport, which included replacing hardware and wiring at all Noise Monitoring Sites (NMS's).
Upon recommendation from TAVCO to have the City do independent noise monitoring. Tempe
hired QED to do a noise study based on data collected at sites located within its borders.

The QED aircraft noise impact evaluation was completed and presented to TAVCO. TAVCO
wrote a letter fo the Tempe Mavor and Council supporting some recommendations of the report

TAVCO 9/5/2020
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regarding the relocation of some of the fixed monitoring sites of the Sky Harbor Noise and Flight
Track Monitoring System (WFTMS). TAVCO also objected to the fact that the QED report used
the Phoemix “gate™ as NFTMS departure compliance measure. TAVCO asserted that the Phoenix
“gate” concept is an inadequate measure to enforce noise mifigation agreed upon in the
Intergovernmental Agreement (IGA) between Phoenix and Tempe, mitigation flight procedures
the FAA has assured to uphold.

During the summer months, the City of Phoenix replaced noise monitoring equipment at the
noise monitoring sites.

TAVCO recommended that the City of Tempe start monthly discussions with the City of
Phoenix to develop and enhance low flow channels and other appropriate measures for diversion of
water from the west end of the Town Lake dam to the west border of Tempe

Upon recommendations from the Tempe Aviation Commission. the Tempe City Council adopted
Ordinance No. 2010.36, 11-4-10, reducing the membership of the Commission from 13 to 11,
and expanding the powers and duties of the Commission from the impact of aircraft noise on
Tempe residents to (all) impacts of aircraft and airport operations on Tempe residents.

The Tempe Aviation Commission made a recommendation to the Tempe Transportation Council
Committee that Tempe consider membership in the National Organization to Insure a Sound
Controlled Environment (N.O.LS.E).

A web based survey developed by the Tempe Awviation Commission show that aircraft noise
continues to be a problem for Tempe residents. The growing dominance of larger airlines in a
receding economy have reduced the total number of take offs and landings at the Phoenix Sky
Harbor International Airport. Residents in north Tempe appeared to be more bothered by
westbound arrival operations than eastbound departure operations, and in south Tempe residents
are troubled by an increase in the number of arrival operations. Survey responses also pointed to
helicopters and military jets as significant contributors to the aireraft noise problem in Tempe.

Landrum & Brown presented draft noise exposure contour maps for 2013 and a forecast for 2018
for the Phoenix Sky Harbor International Airport in public meetings in Tempe and Phoenix.

At the February 13, 2014 Phoenix Airspace Working Group (PAUWG) meeting the P-50
Phoenix TRACON announced that proposed Area Navigation (RNAV) instrument departure
procedures for Phoenix Sky Harbor International Airport needed to be redesigned because of
design criteria changes, but the FAA would still keep to the scheduled September 18, 2014
publishing date.

Tempe voters approved the Tempe General Plan 2040, where an aviation element is included in
the plan’s circulation chapter, and aireraft noise is addressed in the environmental planning
element.

The City of Phoenix submitted the final Noise Exposure Map Update for the Phoenix Sky

Harbor International Airport to the FAA fore review and acceptance on June 27, 2014 The maps
mcluded a 2013 base year exposure map and a noise exposure forecast for 2018, The maps were

TAVCO 9/5/2020
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not approved. The FAA had the above mentioned ENAV procedures changes scheduled for
publication, which altered flight paths on which the modeling of future noise exposure was
based.

The Tempe Aviation Commission invites the P-50 Phoenix TRACON officials to the August 6,
2014 TAVCO meeting to talk about the proposed RNAV procedures due to be published on
September 18, 2014. The officials disclosed to the TAVCO Commissioners that the proposed
east flow instrument departure procedures will have a “Sparky™ flyvover waypoint located in the
middle of the imaginary gate at the SR101/202 infersection to assist more consistent navigation
of departing jets. The City of Phoenix had established a gate in the NFTMS to determine how jet
aircraft departures to the east complied with a Noise Mitigation Flight Procedures included in the
1904 IGA.

The City of Tempe was notified by the FAA of the infent to prepare an Environmental
Assessment of the Phoenix Metroplex Project. In a letter dated April 25, 2015 Tempe responded
to the FAA offering to host meetings within Tempe to allow the FAA to hear concerns specific
to Tempe citizens.

June 1. 2015 the City of Phoenix petitioned the Court of Appeals for the D.C. Circuit to review
the FAA s implementation of September 18, 2014 Area Navigation (RINAV) departure routes.
The FAA decided to put the Phoenix Metroplex Project on hold.

The Tempe Awviation Commission proposed that a drafted letter be sent fo the FAA's
administrator requesting formal recognition of the City as a stakeholder in the future planning of
Phoenix airspace. The Tempe sent a letter on June 29, 2016 asking the FAA administrator to
make the NextGen flight procedure implementation more inclusive and to designate the Tempe
and its residents as stakeholders in the development and implementation of NextGen.

Tempe hosted a Sky Harbor community workshop at the Tempe Public Library on October 27,
2016 to inform residents about FAA's NextGen Area Navigation (RNAV) routing for the
Phoenix Sky Harbor International Airport.

The Tempe Aviation Commission established a noise abatement subcommittee to develop
recommendations to the commission about “fly friendly” flight procedures.

The Tempe Awviation Commission Noise Abatement Subcommittee recommended to the
Commission that the City of Tempe consider inviting officials from neighboring cities to support
the creation of a regional Noise Abatement Office (NAO) to establish channels of
communication with the FAA and major airlines at the Phoenix Sky Harbor International and
Phoenix-Mesa Gateway Airports. Within the date of the Noise Abatement Subcomumittee’s
sunset, the Commission decides to establish a new subcommittee to further explore a framework
for a regional Nodse Abatement Office (NAQ).

The Court of Appeals for the D.C. Circuit mled August 29, 2017, with a two to one majority, to

vacate the FAA's decision to publish Area Navigation (RINAV) routing for the Phoenix Sky
Harbor International Airport on September 18, 2014, The mling was later amended after the

TAVCO 9/5/2020
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Phoenix pefitioners and the FAA agreed to ask the court to limit the mling to only vacate the
published BNAWV flight procedures that changed the departure headings off the munways to the

west of the airport.

2018 The City of Phoenix issued an EFP to replace existing noise monitoring hardware at all sites.
The Briel & Ejer equipment last updated i 2009 and maintained by ERA Bevond Radar
together with the flight track monitoring component. was approaching the end of useful life. The
NFTMS had after 2008 been taken over by ITT Exelis and L3Harnis, and as a web based
application undergone program upgrades that included the integration of flight data from the
airport’s new Standard Terminal Automation Replacement System (STARS). Phoenix later
decided to enter into a new contract with L3Harns and gradually replace the noise monitors with
new Larson Davis equipment, and include solar power panels at some sites.

The FAA conducted workshops in the City of Phoenix to get public input on plans to revert
BINAV departure routes west of the airport to how departure routes were published prior to
September 18, 2014, called “Step One™ of the agreement with the Phoenix petitioners. Revised
procedures were published in March and May 2018 with approximate departure headings to the
west of the airport to those in place prior to September 2014, Tempe Mayor, Mark Mitchell
asked in a letter dated February 15, 2018, that the FAA consider realigning the paths of arrivals
from the west to relieve neighborthoods in South Tempe along Western Canal from overflight
mmpacts of dual routing, a west departure route and the east arrival route under “Step One.” The
letter also asked the FAA to include under “Step Two™ NextGen navigation technology to
develop routing that accomplished more precise navigation by airlines all the way into Phoenix
Sky Harbor International Airport.

2019 Under “Step 27 of the agreement, the FAA conducted additional workshops in the City of
Phoenix to solicit public input from commumities within a radius of fifteen miles of the Phoenix
Sky Harbor International Airport about their concerns regarding aircraft operations.

TAVCO conducted a public meeting on June 19, 2019 at Tempe City Hall because none of the
FAA's “Step 27 workshops were located outside City of Phoenix borders. The meeting was
preceded by soliciting citizen input on selected aviation topics through a questionnaire posted on
the Tempe's website.

2020 On Jamuary 10, 2020, the FAA announced it would take no further actions under “Step Two™ fo
those already taken under “Step One.” made effective in March and May of 2018.

Atfachments: 1973 Phoenix 5ky Harbor Noise Mitigation Flight Procedure Map,
Jeppesen: Buckeye 2 and Drake August 2000 Standard Instrument Departure Procedures

TAVCO 9/5/2020
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5. Phoenix Sky Harbor International Airport - Noise Mitigation

The Intergovernmental Agreement (IGA) on Noise Mitigation Flight Procedures between City of Tempe and City of
Phoenix, September 2, 1994.

OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
HELEN PURCELL

94=0706551 0%/28/94 11:10
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| Intergovernmental Agreement
On Noise Mitigation Flight Procedures

between City of Tempe

and City of Phoenix
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INTERGOVERNMENTAL AGREEMENT ON KOISE

G o] G
RS 69311
THIS INTERGOVERNMENTAL AGREEMENT, is made and entered
inte this day of SePTEM EF:E , 1994, by and between the
CITY OF TEMPE, ARIZONA, a nmunicipal corporation of the state of
Arizena ("Tempe¥), and the CITY OF PHOENIX, ARIZIONA, also a

municipal corporation of the state of Arizona ("Phoenix")
(sometimes jointly referred to as the "Parties®).

¥KITEESSEIL

WHEREAS, Phoenix, the current owner and cperator of
Fhoenix Sky Harbor International Airport (the "Airport" or "Sky
Harbor"), currently proposes to expand the Alrpert by adding,
among other things, additional terminal facilities and a 7,800~
foot third parallel runway (the "Third Runway"); and

WHEREAS, Tenpe has experienced for many years, and
continues te experience, noise impacts resulting from the
cperation of aircraft using the Airpert; and

WHEREAS, to lessen the noise impacts resulting from jet .
and large turboprop aircraft arriving from, and departing to, the
east over Tempe, aireraft currently follow certain FRA-approved
noise mitigation flight procedures, designed, in part, to

regtrict flights to the airspace over the Salt River riverbed;
an .

WHEREAS, Phoenix and Tempe agree that it is in the best
interests of the citizenry and communities in the Fhoenix
metropolitan area to resolve differences with regard to the
current use and proposed expansion of the Airport; and

WHEREAS, the Farties acknowledge and agree that
maintaining and implementing noise mitigation f£light procedures
and measures at the Airport will facilitate compatible land use.
planning in communities near the Airport; and

WHEREARS, Phoenix and Tempe recognize the FAA's
jurisdiction under Title III of the Federal Aviation Act of 1958,
as amended, over navigable airspace, including sircraft flight
paths and air traffic rules, regqulatiens and procedures, and,
accordingly, have sought from the FAZ the strongest possible
assurances of permanence of the noise mitigation procedures; and

WHEREAS, Tempe, the FAR and Fhoenix have agreed to file
a Stipulation and Dismissal to dismiss with prejudice the actions
titled Citv ef Tempe v. FAR (9th Circuit, Docket No. 54-70030,
1894) and City of Tempe v. Environmental Protection Agency (D.C.
Circuit, Deocket Ho. 54-1063, 1994) on the conditions (a) that the
FAA will issue an amended Record of Decision ("ROD") reaffirming
its commitment to the use of the noise mitigation procedures and




acknowledging that it will be reacsonable for Tempe to rely upen
the FAA's ordinary policy of not abandoning or changing flight
procedures or the use of noise abatement procedures absent a
formal reguest by the airport proprietor, and (b) that Tempe will
not oppose the construction of the Third Runway or an application
for a Passenger Facility Charge ("PFCY) for.such runway and cther
projects described in the Final Environmental Impact Statement
issued by the FAA on November 5, 1%93 ("FEIS"™); and

WHEREAS, Tempe makes the commitments in this Agreement
based upon Phoenix's commitments made herein, and upon the FRA's
declaration and assurance that Tempe may reascnably rely upon the
FAR's ordinary policy of not abandoning or changing f£light
procedures or the use of noise abatement procedures absent a
formal reguest by the airport proprietor or operator;

NOW, THEREFORE, in consideration of the matual

covenants and agreements contained herein, Phoenix and Tempe
hereby agree as follows:

ARTICLE I.
LEGISLATIVE ENABLEMENT

Tempe enters into this Agreement pursuant to its powers.
under Title 9, Arizona Revised Statutes and Article I of the
Tempe City Charter, and Fhoenix enters into this Agreement
pursuant te its powers under Title &, Arizona Revised Statutes,

Chapter 2 of the Phoenix City Charter and Chapter 4 of the
Phoenix City Code.

ARTICLE II.
DEFINITIONS

"hgreement" means this Intergovernmental Agreement by
and between Tempe and Phoenix.

"hircraft uptratiun“ means either a2 landing or a take
off by a Jjet or large turbeoprop aircraft at the Airport.

"Aircraft Owner/Operator" means the commercial air
carrier or other entity or person, including foreign entity or
person, responsible for retaining the aircraft pilot and/er
operating the esircraft which use the hirport.

"Rirport™ eor "Sky Harbor" means Phoenix sSky Harbor
Internaticnal ARirperz.

"ARTCT"™ means Fhoenix Air Traffic Control Tower.

"Distance Measuring Eguipment™ or "DME"™ means
navigational eguipment used to measure in nautical miles the



slant range distance of an aircraft from ground-bpased eguipment
at a fixed location.

"Effective Date®™ means the first day upon which this
Agreement is approved by the respective City Councils of Tempe
and Fhoenix, executed by the appropriate officials from Fhoenix
and Tempe and filed with the Reccrder of Maricopa County.

"Federal Aviation Adninistration" or "FAA"™ means the
United States Federal Aviation Administration or other authority,
corporation or entity succeeding to the FAA's regulatory or
operatiocnal powers and functions applicable to this Agreement.

"Large turboprop aircraft" means all turboprop aircraft
required to be certified and cperated pursuant to F.A.R. § 121 or
§ 135 or any general aviation turboprop aircraft with a gross
weight exceeding 12,500 pounds.

"Modifiecation” or "modify," as applied generally to
flight procedures in use at the Airpert and to the neoise
mitigation procedures referenced in Section 1.1 of this Agreement
in particular, means to abandon, alter, vary, change, add
provisions to or delete preovisions from such flight preocedures or
the noise mitigation procedures in any way, except for temporary .
deviations made by the airecraft pilot, ordered by the ATCT or
required by the FAR, because of an emergency, adverse weather
conditions or temporary safety considerations.

"Noise and Flight Track Monitering System" or "NFTMS"
means the system to monitor noise from, and flight tracks of,
aircraft using Sky Harbor which Phoenix has agreed by this
Agreement to develop and implement at the Airport.

“Operations Commencement Date" means the date upon
which aircraft coperations are first commenced on the Third
Runway .

"Phoenix" means the municipal corporation of Fhoenix,
Arizona, and its officials, representatives, agents, or
attorneys.

"Tempe™ means the municipal corporaticn of Tempe,
Arizona, and its officials, representatives, agents, or
attorneys. :



ARTICLE III
COVERANTS AND AGREEMENTS

1. i itigatie edures

1.1 pProcedures. The noise mitigation procedures
pertinent teo this Intergovernmental Agreement are as
described on page 15 of the FAA's Reécord of Decision,
dated January 18, 1994 (as amended by that agency's
Arended Record of Decision which is deseribed in
Exhibit A attached hereto), consisting of the "4 DME,"
the "cide~step" and the "egualization® of departing jet
and large turboprop aircraft.

1.2 Mpdifications. Phoenix shall not request the FAR
to abandon or modify these noise mitigation procedures
and will affirmatively oppose any abandonment or
modification by filing with the FAA Administrater an
official written statement of coppesition to any
abandonment, modification or change of these noise
mitigation procedures proposed for reasons other than
safety.

1.3 i ition se_ hbs

Mitigstion Messures. Nothing in this Agreement shall
be construed teo in any way limit or restriet the
Parties or the FAA from implementing additicnagl noise
abatement or mitigation measures,

2. Additiona] Studies

¥& later than the Dperations Commencement Date, Phoenix
shall submit to the FAh an update of the F.A.R. Part
150 Noise Compatibility Flan and Program for the
Rirport.

3. Land Use

Tempe and Phoenix agree to take all actions necessary,
consistent with eapplicable laws end regulations, to
implement the land use management strategies
recomnended in the F.A.R. Part 150 Noise Compatibility
Plan &nd Program. Tempe, consistent with applicable
laws and regulations, will take such measures as are
necessary te ensure that new development undertaken in
connection with the Ric Salado project or in noise
sensitive environs within its jurisdiction will be
compatible with the noise levels predicted in the
F.A.R. Part 150 Noise Compatibility Plan and Program.



4.

EREE

ac

itors

4.1 Nois i onitorj st .
Phoenix shall develop and install, and maintain and
operate, on a permanent and continuing basis, noise and
flight track equipment capable of monitoring compliance
with the noise mitigation procedures by (a)
specifically identifying by type and flight those
aircraft which fail to comply with the noise mitigation
procedures relating to the 4 DME and side step
procedure, (b) specifically identifying the flight
tracke of all non-military jet and laroe turboaprop
aircraft departing to and/or arriving from the east,
and (c) measuring and reperting, using L., the single-
event noise levels resulting from each noncemplying
aircraft at predetermined monitoring locations within
Tempe. The NFTHS shall measure noise, and moniter
flight tracks, continuously and shall be capable of
storing, for an eighteen (18) month period, all such

data for immediate or future use.

4.2

« The Parties expressly

Ipplementation Schedule
acknowledge that there are substantial lead times for
the procurement, development,

installation, testing and

complete implementation of a noise and flight track

monitoring system at Sky Harbor.

Accordingly, Phoenix

shall use its best efforts to implement the .
Procurenent, development, installation, testing and
operation of the Noise and Flight Track Monitoring
System in accordance with the schedule set forth below.

tati a

Wine months (2) after
the Effective Date

Eighteen (18) months
after the Effective
Date

Twenty-four (24} months
after the Effective
Date

Elepment

Issue bid invitations

for preocurement,
development and
installation of the
HFTHS

Implement operational
test system capable of
identifying specific
aircraft vieclating the
noise mitigation
procedures

Implement a complete
and fully ocperatienal
HFTHE with data access
availability



LT ——

4.3 Copsultetion with Tempe. Phoenix shall consult
with Tempe regularly throughout the procurement,
development, installation, testing and operation of the
Noise and Flight Track Monitoring System, and
specifically with regard to: the selection of
contractors and/er vendors; development and design of
the NFTMS; installation and operation of the KFTMS;
specifications for the components and capabilities of
the NFTMS, inecluding monitoring and external data
acquisition components, the number and site selection
of noise monitors located within Tempe, the noise
monitering technolegy and capability, the flight track
monitoring and event correlation technology and
capability, data access, acguisition and transfer
technology and capability, and computer technology and
capability. Phoenix shall be entitled to makée all
final decisions on all aspects of the NFTMS.

4.4 Data and Software hccess. FPhoenix shall install a
NFTMS with a direct computer link to Tempe in order to
provide Tempe with the data generated on a real time ,
basis. Phoenix shall take all reascnable steps i
necessary (including, if needed, obtaining a license)

to ensure Tempe's use of the computer technolegy and
software needed to cobtain and utilize data supplied
threough the computer link, and shall provide Tempe with
reasonable training on all hardware and software
reguired to access that computer link.

4.5 Tepporary Nop-Operation. Nothing contained herein
shall restrict Phoenix, as cperator of the NFTMS, from
shutting the system down in whole or in part from time
to time on a temporary basis, as may be reguired for
maintenance, calibration, repairs or similar
circumstances.

4.6 Frhualjzation Data. Phoenix shall provide Tenmpe
with data and related information needed to assess
compliance with egualization (described in Section 1.1
of this Agreement) both on a twenty-four {(24) hour
basis and separately for nighttime hours. Phoenix
shall monitor departures and use its best efforts to
persuade the FAA to compensate for guarterly patterns
which, if annualized, would not comply with
equalization.

4.7 ot atj o n- i . HWithin twenty-four
(24) regular business hours of any aircraft's failure
to comply with the noise mitigation procedures relating
to the 4 DME and side-step procedures, FPhoenix shall

- 5 =



provide written notice of such non=cocmpliance to the
Alrcraft Owner/Operator with copies to the FAR Flight
Standards District Office and Tempe.

4.8 Publication of Data. Nothing in this Agreement
shall restrict or prohibit Tempe from publishing or
otherwise making available to the public the NFTMS data
or related reports, in a form and manner Tempe chocses.

5. Opposition

tenpa agrees not to oppose, Oor assist others in
opposing the construction of the Third Runway or other p:ﬂjants
described in the FEIS, or the imposition of a Passenger Facility

gh;;ga for any such other project or projects described in the
EIS.

6. e visd a

6.1 Eemedjes. The Parties may enforce this Agreement
or compel performance of this Agreement and compliance
with its conditions and terms by filing an action for

- specific performance of the terms of this Agreement, an
action to enjoin a party from violating the terms of i
this Agreement, or mandamus or other appropriate
actions to enforece the terms of the Agreement.

6.2 &;;g;ngglg_xggi. The prevailing party in any
lawsuit to enforce this Agreement, or any subsection of
this Agreement, shall be entitled to recover reasonable
attorney's fees and costs from the opposing party.

6.3 Liability of officials, Agepts. No elected or
appointed cfficers, nor employees, agents or attorneys
of Tempe or Phoenix shall be liable with respect to any
action taken {or not taken) in good faith in connection
with this Agreement.

6.4 Merger. The January 1954 Letter of Intent by and
between Tempe and Phoenix shall merge into this final
Intergovernmental Agreement.

6.5 Time is of the Essence. The Parties agree that in
the performance of the covenants, agresments, terms and
conditions under this Agreement, time is of the
essence.

6.6 pmendments, Modificatjons and Wajvers. Any and
all amendments, walvers and meodifications of this
Agreement must be made in writing and signed by the
party to be bound.



6.7 ginogular and Plural]. Whenever the context shall
so0 reqguire, the singular shall include the plural and
the plural shall inelude the singular.

€.8 Validjty and Enferceabjlitv. Phoenix and Tempe
agree not to challenge the validity or enforceability
of all or any part of this Agreement and will oppose
any effort to challenge the validity or enforceability
of all or any part of this Agreement.

€.9 seversbjlitv. If any provision of this Agreement
shall be invalid, illegal or unenforceable, it shall
not affect or impair the wvalidity, legality or
enforceability of any other provision of this
Agreement, and there shall be substituted for the
affected provieion a valid and enforceable provision as
similar as possible to the affected provision.

6.10 pActiopns Prohihjted. Whenever this Agreement
prohibits a particular action by any party heretc, the
party alse is prohibited from causing such action to be
taken by a third party.

6.11 i a Bucces +tions

ef the rirport. This Agreement shall be binding upen
and shall inure to the benefit of the successcrs of
Phoenix, to the successors and assigns of the hirport
and to the successors of Tempe. Phoenix shall
expressly condition any transfer of the Airport to a
nevw oWner or ocperator upon such owner or operator
accepting the Procedures and the obligations set forth
in this Agreement.

6.12 Term of Agreement. The term of this Agreement
shall be fifty (50) years.

6.13 Filino with County Recorder. Upon execution,
Tempe shall file this Agreement with the Recorcer of
Maricopa County.

6.14 Interpre on_of Agreement. This Acreement
shall be interpreted and construed as though drafied by
both Phoenix and Tempe. Ho gquestion or issue of
construction or interpretation of any provision of this
Agreement shzll be resclved by assertion of application
of any rule or presumption that the language shall be
construed against the drafting party.

6.15 Goverpment Laws. The laws of the State of
Arifona shall govern the interpretation and enfnrcamen*
of this Agreement.



IN WITNESS WHEREOF, the Farties hereto have caused this
Agreement to be executed the day and year first above written.

City of Tenmpe,
a municipal corporation

ciiymzi p igarpq_ﬁinn

FRANK ngms /gity ;a?aqar  NEIL GIULIANG, Mayor
By: ¢ A By: )

ATTEST: ATTEST:

Tt Wl
d— City Clerk Ty X3

APPROVED AS TD FORM:

REVIEWED AND APFROVED:

2o i

THELDA WILLIAME
Mayor, City of Phoenix
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5. Phoenix Sky Harbor International Airport - Noise Mitigation

The Federal Aviation Administration Record of Decision (ROD) for Proposed Master Plan Update Improvements at Phoe-
nix Sky Harbor International Airport Phoenix, Arizona, January 18, 1994 pages 1 & 15

RECORD OF DECISION

FOR THE

PROPOSED MASTER PLAN UPDATE IMPROVEMENTS
AT
PHOENIX SKY HARBOR INTERNATIONAL AIRPORT
PHOENIX, ARIZONA

United States Department of Transportation
Federal Aviation Administration
Western-Pacific Region
Hawthorne, California

JANUARY 18, 1994
















































































































































































































































































































































