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Tempe
CITY OF TEMPE Meeting Date: 10/25/2017
BOARD OF ADJUSTMENT Agenda Item: 2

ACTION: Request to appeal the Zoning Administrator’s decision to deny the proposed Medical Marijuana Dispensary
location at 8611 South Priest Drive, Suite 102 (Unit 104) for PARC DISPENSARY (PL170260). The appellant is Sacks
Tierney P.A.

FISCAL IMPACT: There is no fiscal impact on City funds.

RECOMMENDATION:  None

BACKGROUND INFORMATION: PARC DISPENSARY (PL170260) filed an administrative review application for a
zoning clearance request on August 14, 2017. After review of the request, a determination was made on August 30, 2017
that the subject property did not comply with the separation requirements from a child care facility (1,500 feet), from a parcel
solely devoted to a residential use (1,320 feet), and is in conflict with a site previously approved for a medical marijuana
dispensary use. The request includes the following:

1. Appeal the Zoning Administrator’s decision to deny a request for a Medical Marijuana Dispensary located at 8611
South Priest Drive, Suite 102 (Unit 104).

Property Owner Image Productions, LLC
Appellant Janet Jackim, Sacks Tierney P.A.
& Zoning District PCC-1 (Planned Commercial Center Neighborhood)
- Net site area 2.99 acres
_‘ Building area 2,478 s.f.
Wamer Rd.

ATTACHMENTS: Supporting Attachments

STAFF CONTACT(S): Karen Stovall, Senior Planner (480-350-8432)

Department Director: Chad Weaver, Community Development Director
Legal review by: N/A

Prepared by: Karen Stovall, Senior Planner

Reviewed by: Steve Abrahamson, Principal Planner



COMMENTS:

The City of Tempe first adopted Medical Marijuana regulations in 2011, through Ordinance No. 2011.01. Revisions to these
regulations have occurred a total of three times, twice in 2015 and once in 2017. The current ordinance (No. 02017.25) is
attached.

Pursuant to the Zoning and Development Code, Section 3-426, Medical Marijuana regulations, dispensary related uses are
allowed in commercial and industrial districts, subject to compliance with the separation requirements found in the code and
other operational requirements (no use permit requirement). As a result, an applicant must file a zoning administrative
application to seek a “Use Acceptance” of a medical marijuana dispensary facility. The use acceptance letter, if granted,
allows the applicant to complete the remaining steps of filing an application with the Arizona Department of Health Services
and subsequent application of building permits for related tenant improvements, before the use goes into operation.

Part of the administrative review process includes verifying whether the proposed site complies with the necessary
separation requirements in the Code. A 1,500 foot separation is required from the parcel lines of a proposed dispensary to
the property lines of a parcel containing a child care facility. A 1,320 foot separation is required from a residential zoning
district or the property line of a parcel solely devoted to a residential use in any zoning district. A 5,280 foot separation is
required from one dispensary to another. These distances are measured by a straight line in all directions, without regard to
intervening structures or objects.

When evaluating the request for a medical marijuana dispensary at the subject site, it was determined that the property is
less than 1,500 feet away from a child care facility. The subject site on Priest Drive is approximately 1,430 feet away from a
child care facility licensed by the State of Arizona Department of Health Services to Life Time Fitness, located at 1616 West
Ruby Drive. The Zoning and Development Code Part 7, Chapter 1 — Definitions, does not define “child care facility” but does
define “childcare centers” to mean:

“any use, regulated by the State of Arizona involving the care of other people’s children during the day and that
accommodate more than four (4) children for childcare. Some instruction may be offered in connection with such
care. The use shall not be considered a “school” within the meaning of this Code. See also, nursery and day care
school.”

For purposes of reviewing the request, “child care facility” and “childcare centers” are considered to be the same use.

During evaluation of the request, it was also determined that the subject property is less than 1,320 feet away from a parcel
“solely devoted to a residential use.” The subject site is approximately 890 feet away from the San Sonoma Apartments
located at 9010 South Priest Drive, just south of Warner Road. The property is zoned MU-3 (Mixed-Use, Medium-High
Density). While it is in a mixed-use zoning district, the only use on the site is residential.

As a result, and through the City's administrative review process, the subject property was determined not in compliance with
the above two use separation requirements.

Additionally, the City of Tempe approved a use acceptance request for Natural Herbal Remedies (PL150478), another
medical marijuana dispensary, at the same location as the subject site, on December 22, 2015. At the time the Natural
Herbal Remedies application was submitted, Ordinance No. 2011.01 was in effect, with separation requirements of 1,320
feet from a child care facility and 500 feet from parcel solely devoted to a residential use. These separation requirements
were increased with the adoption of Ordinance No. 2017.25 (current ordinance). The applicant, PARC Dispensary, was
notified that until sufficient evidence is provided to the Planning Division to demonstrate that Natural Herbal Remedies’
application with the Arizona Department of Health Services has expired, that approval will remain active. If Natural Herbal
Remedies opens a dispensary at the subject site, it would be allowed as a legal non-conforming use, based on the current
code requirements. Therefore, this new use acceptance request is in conflict (5,280 foot separation between dispensaries)
with the approval of this other business. Note that approvals of use acceptance requests are specific to those identified in
the application and are non-transferable to any person or business (see condition #1 of Natural Herbal Remedies Dispensary
use acceptance approval letter, attached).
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HISTORY & FACTS:

October 29, 2010

November 2, 2010

November 23, 2010

December 1, 2010

December 14, 2010

December 17, 2010

January 13, 2011

January 27, 2011

September 22, 2015

October 22, 2015

December 22, 2015

November 12, 2015

December 3, 2015

Staff provided City Council a Friday memo update outlining the City of Tempe’s current
involvement with the Arizona League of Cities and Towns with potential provisions for the
proposed Proposition 203, cited as the Arizona Medical Marijuana Act.

Election date, including the ballot initiative for Proposition 203, Arizona Medical Marijuana
Act.

Development Review Commission held a study session with staff presenting an outline of
proposed draft amendments regarding the regulation of medical marijuana.

Neighborhood Advisory Commission received a presentation by staff of an outline of
proposed draft amendments regarding the regulation of medical marijuana.

Development Review Commission recommended approval of a Code Text Amendment for
AZ MEDICAL MARIJUANA ACT Ordinance No. 02011.01.

The Arizona Department of Health Services (ADHS) posts initial draft of rules governing
the regulatory system for the medical marijuana program.

City Council introduced and held the first public hearing for MEDICAL MARIJUANA ACT,
Ordinance No. 02011.01 (PL100378), consisting of changes within the Zoning and
Development Code and City Code regarding Proposition 203, a voter approved initiative
for the Medical Marijuana Act.

City Council held the second and final public hearing and adopted an ordinance for
MEDICAL MARIJUANA ACT, Ordinance No. 02011.01, (PL100378), consisting of
changes within the Zoning and Development Code and City Code regarding Proposition
203, a voter approved initiative for the Medical Marijuana Act.

Development Review Commission recommended approval of a Code Text Amendment for
MEDICAN MARIJUANA CULTIVATION, Ordinance No. 02015.48. (PL150267), consisting
of changes within the Code that regulate the location and operation requirements for
cultivation facilities in Tempe.

Introduction and first public hearing to adopt an ordinance for a Code Text Amendment for
MEDICAL MARIJUANA CULTIVATION, Ordinance No. 02015.48 (PL150267), consisting
of changes within the Zoning and Development Code, Section 3-426 that regulate the
location and operation requirements for cultivation facilities in Tempe.

Community Development Department, Planning Division approved the Use Acceptance request
for a Medical Marijuana Dispensary for NATURAL HERBAL REMEDIES (PL150478), located at

8611 South Priest Drive, Suite 102 (Unit 104).

City Council held the second and final public hearing and adopted an ordinance for
MEDICAL MARIJUANA CULTIVATION, Ordinance No. 02015.48 (PL150267), consisting
of changes within the Zoning and Development Code, Section 3-426 that regulate the
location and operation requirements for cultivation facilities in Tempe.

City Council held the third and final public hearing and adopted an ordinance for a
Code Text Amendment for MEDICAL MARIJUANA DISPENSARIES, Ordinance No.
02015.49 (PL150361), consisting of changes within the Zoning and Development Code,
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February 2, 2017

March 23, 2017

April 5, 2017

April 20, 2017

May 25, 2017

Section 3-426 that regulate operation requirements and total number of dispensaries in
Tempe.

City Council Issue Review Session regarding the one-year review and evaluation of
Ordinance No. 02015.49. Staff received direction from Council to proceed with an
ordinance amendment to remove the dispensary limitation (2).

Development Review Commission recommended approval of a Code Text Amendment for
MEDICAL MARIJUANA AMENDMENT, Ordinance No. 02017.25 (PL170076) consisting of
changes within the Code that regulate the location, operation requirements, and number of
dispensaries in Tempe.

Neighborhood Advisory Commission meeting reviewed this request for a Code Text Amendment
for MEDICAL MARIJUANA AMENDMENT, Ordinance No. 02017.25 (PL170076) consisting of
changes within the Code that regulate the location, operation requirements, and number of
dispensaries in Tempe.

City Council introduction and first public hearing for a Code Text Amendment for MEDICAL
MARIJUANA AMENDMENT, Ordinance No. 02017.25 (PL170076) consisting of changes within
the Code that regulate the location, operation requirements, and number of dispensaries in
Tempe.

City Council approved the Code Text Amendment for MEDICAL MARIJUANA AMENDMENT,
Ordinance No. 02017.25 (PL170076) consisting of changes within the Code that regulate the
location, operation requirements, and number of dispensaries in Tempe.

HISTORY OF SUBJECT APPEAL CASE:

August 14, 2017

August 30, 2017

September 13, 2017

Application submitted for Use Acceptance request for a Medical Marijuana Dispensary for PARC
DISPENSARY (PL170260), located at 8611 South Priest Drive, Suite 102 (Unit 104).

Community Development Department, Planning Division denied the Use Acceptance request for a
Medical Marijuana Dispensary for PARC DISPENSARY (PL170260), located at 8611 South Priest
Drive, Suite 102 (Unit 104).

Appeal of the Zoning Administrator’s decision was filed by the aggrieved party of record. Appeals
to ZA decisions are forwarded to the Board of Adjustment. Appeal hearing for case scheduled for
October 25, 2017.

ZONING AND DEVELOPMENT CODE REFERENCE:
Section 3-426, Medical Marijuana
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1. The business shall be located in a permanent building, with an engineered foundation that meets
Tempe Building Code, and not located in a mobile home , trailer , cargo container, motor vehicle, or
similar personal property.

2.  The maximum size for a medical marijuana dispensary shall be no more than five thousand (5,000)
square feet. The maximum size for a cultivation facility shall be no more than twenty-five thousand
(25,000) square feet.

3. The business and tenant space must comply with Tempe's applicable Building Code and Fire Code
requirements.

Drive-through facilities are prohibited.

The medical marijuana dispensary is limited to the hours of operation not earlier than 8:00 a.m. and
not later than 8:00 p.m.

6. Medical marijuana remnants or bi-products shall be disposed of according to an approved plan and
not placed within the facilities exterior refuse containers.

7. There shall be no emission of dust, fumes, vapors, or odors into the environment from the premise.
8. A security plan is required, which shall include, but is not limited to, the following:

a. All exterior doorways for the facility shall provide a security vision panel pursuant to Section 4-
406, Employee Service Entrances and Exits, or a one hundred eighty (180) degree rotatable
viewer. If doorway is transparent, the door shall be designed with a material that is either impact
resistant or restricts entry by means of a wrought iron gate;

b. Closed circuit television cameras, operating twenty-four (24) hours a day, shall be provided at the
building's exterior entrances and inside the building at a designated service area;

c. All lighting for the site shall be brought into conformance with the current lighting standards
identified in Part 4, Chapter 8, Lighting. The building entrance of the business shall be illuminated
from dusk till dawn activated by photocell relay to the lighting controller;

d. No one under the age of eighteen (18) shall enter the medical marijuana dispensary; and

e. Any person, prior to entering the establishment, shall remove all hats, sunglasses or other similar
objects, to avoid obstruction of physical identification.

D. Use Acceptance. A zoning administrative application shall be processed, certifying that all City of Tempe
regulations for the medical marijuana dispensary or cultivation facility are in compliance with the provisions
set forth in Section 3-426 of this Code. The use shall not commence without the zoning administrator, or
designee, acceptance letter. The application shall include, but is not limited to, the following items:

1. A project submittal form with applicable fee;

The property owner's letter of authorization for the use;

The name and location of the dispensary's off-site medical marijuana cultivation facility , if applicable;
A map showing the location in compliance with the separation requirements listed in Section 3-426(B);
A copy of operating procedures adopted in compliance with A.R.S. 36-2804(B)(1)(c);

A site plan;

A floor plan of the building or tenant space;

©® N o o b~ w0

If applicable, Building permits (Separate submittal) in compliance with Tempe's Building Code and Fire
Code; and

9. A Security Plan, in compliance with Section 3-426(C).

(Ord. No. 2011.01, 1-27-2011; Ord. No. 2015.48, 11-12-2015; Ord. No. 2015.49, 12-3-2015; Ord. No.
02017.25 , 5-25-17)
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Approximate 1,430 foot separation between PARC Dispensary site (highlighted in teal) and child care facility (1616 West Ruby Drive).
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Approximate 890' foot separation between PARC Dispensary site (highlighted in teal) and parcel solely devoted to a residential use (9010 South Priest Drive).
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SACKS TIERNEY r.A., ATTORNEYS

4250 NORTH DRINKWATER BOULEVARD
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devoted to a residential use in any zoning district. Ord. No. 02017.25, 5-25-17 (Emphasis
added). The phrase "a parcel solely devoted to a residential use", as applied to property
located at 9010 South Priest Drive (the "Residential Property"), was the second basis for
the City's denial of a use acceptance letter to the Proposed Dispensary.

¥ "Solely Devoted" Must Have a Special Significance to Tempe. The

phrase "solely devoted" appears nowhere in the Tempe Zoning Code except with respect to
the City's zoning limitations applicable to medical marijuana dispensaries.

Appellant conducted a search of the Zoning Code to identify what uses, other than
medical marijuana dispensaries, might be similarly limited by the City from locating in
certain districts. A true, accurate and complete copy of the seach results on "solely
devoted" in the Code is attached hereto as Exhibit 14 and incorporated herein. In the 55
search results, the terms "sole", "solely", and "devoted" frequently appear, but only once
does "solely devoted" appear. See Exhibit 14. That one occurrence regulates medical
marijuana dispensaries only. What does "solely devoted" mean and how is it different from
"solely" or "devoted" (without the preceding "solely")? We do not know, because there is

no definition of these terms in the Zoning Code.

2. Dispensaries Are More Disfavored in Tempe than Adult-Oriented

Businesses. Even the scurge of adult-oriented businesses is not subject to the same location
limitations Tempe applies to dispensaries. Adult-oriented businesses in Tempe cannot be
located within 1,320 feet of a "residential district or the property line of a lot devoted to a

residential use..." Zoning Code, Section 16A-133 - Location Requirements.
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4250 NORTH DRINKWATER BOULEVARD
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Presumably for distinction purposes the City employs the modifier "solely" to the
word "devoted" to underscore that medical marijuana dispensaries should be more heavily
(or differently) regulated (or prohibited) than porn, nudie bars and sexual encounter centers
in Tempe. But that presumption is not reflected in the City's description of its purpose for
enacting regulations applicable to each of these business types.

For example, when we read the City's purpose for regulating Tempe's adult-oriented
businesses, stated below, we would expect the same or more stringent purpose expressed
by Tempe in regulating the location of medical marijuana dispensaries, given the
distinction between "devoted" to residential use, applicable to the sex business, and "solely
devoted" to residential use, applicable to pot joints. The following special purpose in
regulations affecting adult-oriented businesses was passed by Council:

A. Purpose [of regulations regarding adult-oriented businesses]. It is
recognized that there are some uses, which because of their very nature,
are recognized as having serious objectionable operational
characteristics, particularly when several such uses are concentrated
under circumstances having a deleterious effect upon the use and
enjoyment of adjacent areas. Special regulation of these uses is
necessary to insure that these adverse secondary effects will not
contribute to the blighting or downgrading of the existing surrounding
neighborhood. These special regulations are itemized in this section.
The purpose of the regulation is to promote the health, safety, and
general welfare of the citizens of the city by preventing a concentration
of these uses in any one (1) area. It is not the intent of this Code to
restrict or deny access by adults to sexually oriented materials protected
by the First Amendment, or to deny access by the distributors and
exhibitors of sexually oriented entertainment to their intended market.
Further, it is not the intent of this Code to permit any use or act, which
is otherwise prohibited or made punishable by law.
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Zoning Code, Section 3-403 A. There is no special purpose stated in the Location
Regulations relative to dispensaries; only the following was included in the passage of the
Zoning Code, Section 3-426 A, regulating medical marijuana businesses:

A. Purpose [of regulations regarding medical marijuana businesses].

The purpose of this section is to implement Arizona Revised Statutes,
Title 36, Chapter 28.1; entitled "Arizona Medical Marijuana Act."

Thus, the stated purpose for stringent Location Requirements (i.e., distance parameters, the
"solely devoted" standard) is lacking. This silence, Appellant contends, means that the City
had no special purpose underlying the adoption of the Location Requirements as applied to
dispensaries, as contrasted with the 'special purpose' it contemplated when enacting adult-
business regulations.

Surely the City meant to differentiate between the location requirements of "devoted
to a residential use", as applied to adult-oriented businesses, and "devoted solely to a
residential use", as applied to marijuana dispensaries. The former might (but we do not
know conclusively) imply that other uses could be in play; the latter might (but we do not
know conclusively) imply that there are no other uses.

Appellant submits that the different location requirements were intended to penalize
and/or severely limit the number of medical marijuana dispensaries in Tempe. Given the
City's recent efforts to first limit the number of dispensaries in Tempe to two (2), and,
thereafter, the City's June, 2017 amendment to the Zoning Code imposing more stringent
Location Requirements, it appears that the City insists on discriminating against proposed

dispensaries, in violation of Arizona law.

13
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3. The Location Requirements Violate State Law. The AMMA

authorizes cities, towns, and counties to "enact reasonable zoning regulations that limit the
use of land for [medical marijuana dispensaries] to specified areas in the manner provided
in title 9, chapter 4, article 6.1, and title 11, chapter 6, article 2." Ariz.Rev.Stats. § 36-

2806.01; White Mountain Health Center, Inc. v. Maricopa County et al., 241 Ariz. 230, 386

P.3d 416 (2016). Municipal zoning authority comes from State law, which requires the
City to exercise its authority within the limits and in the manner prescribed by grant and not
otherwise. Ariz.Rev.Stats. § 9-462.01. Only twelve (12) zoning powers are granted to
municipalities in order to conserve and promote the public health, safety and general
welfare; none authorize the specific distance limitations Tempe insists are applicable to the
Proposed Dispensary.?

The Location Requirements, including the City's more restrictive "solely devoted"
standard, are unreasonable zoning regulations in violation of State law. Ariz.Rev.Stats. §

36-2806.01; White Mountain Health Center, /d. Ariz.Rev.Stats. § 9-462.01 C. provides

that "[a]ll zoning regulations shall be uniform for each class or kind of building or use of
land throughout each zone, but the regulations in one type of zone may differ from those in
other types of zones." The purpose of such uniformity is "to assure property owners that
there shall be no improper discrimination, all owners of the same class and in the same

[zone] being treated alike..." Bartsch v. Planning & Zoning Comm'n of Trubull, 6 Conn.

App. 686, 689, 506 A.2d 1093, 1095 (1986), as cited in Jachimek v. Superior Court, 169

Ariz. 317 (1991), 819 P.2d 487.

3 Generally, these twelve (12) zoning powers are the regulation of the use of property, signage, location and size of structures, parking, setbacks,
civic districts, rights of way, flood plains, special zoning districts for special physical characteristics, historic districts, age-specific districts,
and development rights. Ariz.Rev.Stats. § 9-462.01 A.

14
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In Tempe, the effect of the Location Requirements on similarly situated properties
(dispensaries and adult-oriented buisnesses located in commercial and industrial zones) is
to create an overlay zone peculiar solely to medical marijuana dispensaries, in violation of
the zoning anti-discrimation provisions of State law.

4. Calculations from Various Sources Prove the Proposed Dispensary

Meets the Residential Property Location Requirement. According to Google Maps, the

distance from the Residential Property to the Proposed Dispensary is 0.3 miles, or 1,753.33
feet. A true, accurate and complete copy of the results of this calculation is attached hereto
as Exhibit 15 and incorporated herein. According to GPS Visualizer, the distance is 0.712
miles, or 3,745 feet. A true, accurate and complete copy of the results of this calculation is
attached hereto as Exhibit 16 and incorporated herein. Therefore, there is ample evidence
that the Residential Property and the Proposed Dispensary are separated sufficiently to
meet the Location Requirement applicable to residential use.

3. The Residential Property Nearest to the Proposed Dispensary is Zoned

MU-3. For the Board's information, the Residential Property has been zoned for years as
MU-3, the result of its developer's application for rezoning agricultural land that would
include a future commercial use parcel. On November 1, 2012, City Council approved a
Zoning Map amendment from AG to MU-3 with a PAD overlay (Southwest Tempe
Overlay District) for the San Sonoma Development, consisting of a mixed-use 590 unit
multi-family development (the "San Sonoma Apartments") with a future commercial/office

component. See the City's file on ZON12005 and PAD12006.

15
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An MU-3 zoning designation is not considered by Tempe to be a "residential
district" pursuant to Zoning Code, Section 2-102; MU-3 zoning is considered to be a
"commercial and mixed-use district" pursuant to Zoning Code, Section 2-103. The
Southwest Tempe Overlay District is purposed to encourage optimum development,
including "a regional shopping center, major auto mall and other major retail uses", to
"stabiliz[e] the economic base of the city." Zoning Code, Section 5-203 B.

MU-3 is purposed to provide a "mixture of complimentary land uses including retail,
offices, commercial services... and housing." Zoning Code, Section 3-201 A. This district
is expected to integrate commercial and residential uses, with allowance for a range of
development intensities and uses including, but not limited to: "personal and professional
services...retail, multi-family dwellings... and mixed-use buildings and building sites."
Id., Section 3-201 B. (6). Such a mixed-use district allows high density housing to be
combined with commercial, office and public uses serving the neighborhood or
community. Id., Section 3-201 B (6) ().

A GID zoned parcel, a Circle K gas station, numerous retailers and service providers
in commercial developments, an RCC parcel and several other PCC parcels separate the
Residential Property from the Proposed Dispensary. True, accurate and complete copies of
photographs of the intersection of Priest and Warner Roads are attached hereto as Exhibit
17 and incorporated herein. Substantial commercial properties, consistent with the nature
of the MU-3 zoning classification, surround and buffer the San Sonoma Apartments on the

Residential Property from the Proposed Dispensary.

1
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The Residential Property was planned and built to integrate commercial-type uses,
such as the retail sale of medical marijuana from a dispensary serving the community. The
Board should respect the Council's wisdom in granting the MU-3 amendment to the
Residential Property's zoning and overrule the zoning administrator's decision not to issue
the use acceptance letter. Not only is the Residential Property sufficiently protected in
linear distance from the Proposed Dispensary, it was planned by the developers and the
City to integrate a dispensary into its community.

4. THE 2015 ACCEPTANCE OF USE LETTER, ISSUED CONSTRUCTION
PERMITS AND GRANTED CERTIFICATE OF OCCUPANCY.

The City's Denial Letter also states that a viable use acceptance letter issued
December 22, 2015 to Natural Herbal Remedies for the Property (8611 S. Priest Drive) is
an obstacle to the City's further consideration of the Application for the Proposed
Dispensary. See Exhibit 2. This appeal addresses this 'obstacle’, given its relevance to the
Board's review of this appeal.

A. History of the 2015 Use Acceptance Letter. On December 22, 2015 Jennifer

Corey, of Zoning Strategies, acting under the name of "Natural Herbal Remedies" ("Natural
Herbal"), applied to the City for a use acceptance letter for a medical marijuana dispensary
to be located at 8611 S. Priest Drive, the same location which is the subject of this appeal
(the "Property"). Of course, as required by the City, Natural Herbal submitted the written
approval of the then-owner of the Property to locating a dispensary on the Property. See
Zoning Code, Section 3-426. A true, accurate and complete copy of the Natural Herbal

application is attached hereto as Exhibit 18 and incorporated herein.
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Following the City's review of other documentation submitted for Natural Herbal, a
use acceptance letter was issued by the City (the "2015 Acceptance Letter"). A true,
accurate and complete copy of the 2015 Acceptance Letter is attached hereto as Exhibit 19
and incorporated herein.

Subsequently, Image purchased the Property. A true, accurate and complete copy of
the deed to the Property is attached hereto as Exhibit 20 and incorporated herein. As the
new owner of the Property, Image requested and obtained numerous building permits and
managed and paid for the construction of the dispensary facility on the Property. A true,
accurate and complete copy of the building permit data maintained by the City on the
Property is attached hereto as Exhibit 21 and incorporated herein.

On November 3, 2016, after inspections and reinspections, the City issued its
Certificate of Occupancy regarding the Property ("COQ"). A true, accurate and complete
copy of the COO 1is attached hereto as Exhibit 22 and incorporated herein.

B. Zoning Code Location Requirements pre-June, 2017. At all times relevant to

the 2015 Acceptance Letter, the applicable version of Section 3-426 of the Zoning Code
required shorter distances separating the Lifetime Fitness gym and the San Sonoma
Apartments from the Proposed Dispensary on the Property than the Zoning Code's current
version enacted in May, 2017. In fact, the original (2011) and amended (2016) versions of
Section 3-426 required a separation of 500 feet from the San Sonoma Apartments and

1,320 feet from the Lifetime Fitness gym.4

4 Each of these separation requirements is easily met by the Proposed Dispensary at 8611 S. Priest Drive.

18
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During the time these earlier versions of Section 3-426 were effective, Natural
Herbal filed its planning project with the City and applied for a use acceptance letter; the
2015 Acceptance Letter was issued; on August 16, 2016, Image purchased the Property;
Image obtained building permits in the summer and fall of 2016; and Image completed the
construction to the City's satisfaction and the City issued the COO (collectively, the
"Vested Zoning Rights").

C. Zoning Code Location Requirements Effective June 26, 2017. Again

amended in May, 2017, effective June 26, 2017, Zoning Code Section 3-426 now requires
greater distances from the Proposed Dispensary to the Lifetime Fitness gym (1,500 feet)
and the San Sonoma Apartments (1,320 feet). Although the Appellant contends that these
new distances can be met (as described above in Section 3.), in the alternative Appellant
contends that the 2015 Acceptance Letter, followed by substantial investment in the
Property by Appellant through construction of the Proposed Dispensary's improvements
and the City's issuance of the COO, vested Appellant's rights to proceed with opening a
dispensary at the Property now--without further involvement in or review by the City
(except with respect to signage, for which permits have not yet been requested), subject to
actions required by the State under the AMMA that are not the City's concern.

D. Vested Rights Are Protected by Arizona Law. Zoning ordinances, being in

derogation of common law property rights, will be strictly construed and any ambiguity or

uncertainty decided in favor of the property owner. Kubby v. Hammond, 68 Ariz. 17, 198

P.2d 134 (1948). Vested zoning rights were fully discussed by the Arizona Court of

19
1904830.v1 ATTACHMENT 39




FOURTH FLOOR

4250 NORTH DRINKWATER BOULEVARD
SCOTTSDALE, ARIZONA 85251-3693

SACKS TIERNEY p.A., ATTORNEYS

20

26
27
28

Appeals in Phoenix City Council v. Canyon Ford, Inc., 12 Ariz.App. 595 (1970), 473 P.2d

797, as follows:

Justice Traynor in San Diego County v. McClurken, 37 Cal. 2d 683,
234 P.2d 972 (1951) has ably set forth the [vested rights theory]. He
first stated:

"* % * If an owner has legally undertaken the construction of a building
before the effective date of a zoning ordinance, he may complete the
building and use it for the purpose designed after the effective date of
the ordinance (citations omitted). Protection of an undertaking involving
the investment of capital, the purchase of equipment, and the
employment of workers, is akin to protection of a nonconforming use
existing at the time that zoning restrictions became effective."
[emphasis added]

* % % [T]he authority cited by Justice Traynor for this proposition makes
it clear that this rule operates only when a valid permit has been issued
and construction is commenced in reliance thereon ...

The second rule mentioned by Justice Traynor is this:

"¥ % % a permittee who has expended sustantial [sic] sums under a
permit cannot be deprived by a subsequent zoning ordinance of the right
to complete construction and to use the premises as authorized by the
permit. * * *"[citations omitted]

The estoppel basis of both of these rules cited by the Court in San Diego
County v. McClurken, supra, is well set forth in two California cases,
Anderson v. City Council of City of Pleasant Hill, 229 Cal. App. 2d 79,
40 Cal. Rptr. 41 (1964) and Spindler Realty Corporation v. Monning,
[243 Cal. App. 2d 255, 53 Cal.Rptr. 7 (1966).]

In Anderson the court said: "Where a building permit to erect a specific
type of building is issued by a county or city and the permittee acts
upon it and incurs obligations, or in good faith commences construction,
his rights become vested and the governmental body is thereafter
estopped to set up a zoning ordinance subsequently enacted. (Price v.
Schwafel, supra, [92 Cal. App. 2d 77, 206 P.2d 683 (1949)].) Where no
such permit has been issued, it is difficult to conceive of any basis for
such estoppel. * * * These authorities [Brougher v. Board of Public
Works of City & County of San Francisco, 205 Cal. 426, 271 P. 487
(1928); Jones v. City of Los Angeles, 211 Cal. 304, 295 P. 14 (1930);
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Trans-Oceanic Oil Corp. v. City of Santa Barbara, 85 Cal. App. 2d 776,
194 P.2d 148 (1948); Griffin v. County of Marin, 157 Cal. App. 2d 507,
321 P.2d 148 (1958)] establish the rule that respondents did not acquire
a vested right, as against future zoning, merely by purchasing the
property in reliance on the existing zoning and thereafter making certain
endeavors to develop it for a specific use. Since all of these acts were
performed prior to the date upon which respondents sought to obtain a
building permit, they could not have been performed in reliance on the
required official action, or the granting of a license or privilege, by the
city. It follows that respondents never acquired any privilege which
could ripen into a vested right and that the court erred in holding that
the city was estopped from rezoning respondents' property."

In Spindler the court quoted the Anderson case with approval. Petitioner
in Spindler conceded that he had no building permit but contended, as
does Canyon Ford, that his vested right was established because it relied
in good faith on the existence and continuation of the proper zoning and
had incurred substantial obligations. The court in Spindler rejected this
argument quoting from City of Tucson v. Arizona Mortuary, [272 P.
923 (Ariz. 1928)] wherein the court stated that the imperative necessity
for the existence of the police power precludes any limitations upon it
when not exercised arbitrarily and further held that "a vested interest
cannot be asserted against it because of conditions once obtaining."

In this case, as in Spindler and Anderson there can be no estoppel
because Canyon Ford did not acquire a vested right as against a future
change in the sign ordinance by entering into a contract for the
construction of the signs in reliance on the then existing sign ordinance.
Since the contract to fabricate the signs was entered into a work begun
thereon prior to the date upon which Canyon Ford sought to obtain a
sign permit, such incurring of liability and commencement of
construction could not have been in reliance of any permit or privilege
by the City. We have found no cases where a permit is required which
held that a vested right accrues prior to the issuance of a permit, or at
least an application[3] for one. It follows that Canyon Ford never
acquired any privilege which could ripen into a vested right.

As to the Proposed Dispensary involved in this appeal, Image expended substantial
time, effort and money obtaining construction permits and constructing improvements to
the Property for the Proposed Dispensary in reliance upon the City's issuance of the 2015

Acceptance Letter and COO. Using Justice Traynor's words cited by our Arizona Court of
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Appeals, the permittee who has expended substantial sums under a permit cannot be
deprived by a subsequent zoning ordinance of the right to complete construction and to use
the premises as authorized by the permit. Accordingly, Image may now exercise its vested
zoning rights to open the Proposed Dispensary on the basis of the 2015 Acceptance Letter
and without further interference by the City and without application of the 2017 Location
Requirements of the Zoning Code. The City's further interference with these rights will be
opposed by supplementary administrative and/or judicial proceedings initiated by the
Appellant/Applicant, if necessary.

-t CONCLUSION: Each of the bases for the City's denial of Appellant/Applicant's

request for a use acceptance letter is unfounded, as more particularly described above.
Distances imposed by the City's Zoning and Development Code, Section 3-426 B (Ord. No.
02017.25, 5-25-17) have been met and the obstacles erected by the City to issuing a
current use acceptance letter have been discounted as unworthy and unfounded in law.
Therefore, Appellant hereby requests that the Board of Adjustment overturn the City's
denial and instruct the City to immediately issue the requested use acceptance letter for the
location of a medical marijuana facility located at 8611 South Priest Drive, Tempe,
Arizona.
Respectfully submitted this 13th day of September, 2017.
SACKS TIERNEY, P.A.
/s/ Janet E. Jackim and Philip R. Rudd
On behalf of Applicant/Appellant Image Productions, LLC

[EXHIBITS FOLLOW]
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