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CITY OF TEMPE Meeting Date: 05/22/2024
BOARD OF ADJUSTMENT Agenda Item: 2

ACTION: Request for reconsideration of the Board of Adjustment's decision made on April 17, 2024, to approve an appeal
and overturn the Zoning Administrator's Opinion regarding the exemption of DAZEY AESTHETIC COLLECTIVE, located at
522 South Mill Avenue from being defined as a tattoo establishment. The applicant is Darin Sender or Sender Associates.
(Note: This is not a public hearing item.)

FISCAL IMPACT: There is no fiscal impact on City funds.

RECOMMENDATION: None

BACKGROUND INFORMATION: DAZEY AESTHETIC COLLECTIVE (PL240091) is located at 522 South Mill Avenue,
which is within the City Center (CC) zoning district. Two appellants, Joseph Conti and Mark D. Walters, filed an appeal of a
Zoning Administrator’s Opinion, issued February 29, 2024, that exempted “fine line tattooing” from the definition of a tattoo
establishment. On April 17, 2024, the Board of Adjustment approved the appeal, resulting in a reversal of the Zoning
Administrator's Opinion. The business operator and original applicant, Malia Sonn of Dazey Aesthetic Collective, represented
by Darin Sender of Sender Associates, filed a motion for reconsideration on May 1, 2024. The request includes the following:

ADM240013  Request for Reconsideration of the Board of Adjustment’s decision to approve an appeal and overturn a
Zoning Administrator's Opinion regarding the exemption of a business from being defined as a tattoo
establishment.

Property Owner OLD TOWNE VENTURES LLC
WSt Applicant of Entitlement Malia Sonn, Dazey Aesthetic Collective
" Appellant Joseph Conti and Mark D. Walters
z Zoning District City Center (CC)
wenst —1=
W7n St

ATTACHMENTS: Project File: Request for Reconsideration Application, Original Appeal Report with attachments

STAFF CONTACT(S): Chris Jasper, Senior Planner (480-350-8096)

Department Director: Jeff Tamulevich, Community Development Director
Legal review by: N/A
Prepared by: Chris Jasper, Senior Planner



COMMENTS

A motion for reconsideration has been filed by the original applicant for Dazey Aesthetic Collective. Pursuant to Section 6-703
of the Zoning and Development Code, the motion must be filed within 14 calendar days from the decision date and address
two factors set forth in Section 6-702. A decision to approve the motion for reconsideration must affirm that both of the following
factors must be met. Zoning and Development Code, Section 6-702 reads:

“Reconsideration of a decision is available only as an extraordinary remedy upon a determination by the decision-making body
that the criteria in subsections A and B are met:

A Mistake. The party requesting reconsideration has sufficiently alleged in writing that a mistake of law or fact occurred;
and the alleged mistake, if found to have occurred, was a substantial factor in the decision; and

B. Hardship or Delay. Reconsideration is appropriate to avoid delay or hardship that may be caused by an appeal.”

A copy of the applicant’'s motion for reconsideration filing is included, along with the original staff summary report and appeal
application attachments.

Procedure

No testimony by either the original applicant or the appellant parties needs to be provided. The Board will deliberate and
determine whether the request for a motion for reconsideration is valid per the abovementioned Zoning and Development Code
subsections.

The Board may take any of the following actions:

o Approve the Motion for Reconsideration - If the Board determines that a reconsideration is appropriate, a hearing will
be scheduled at a future Board of Adjustment meeting to hear and further discuss the issues raised in the motion for
reconsideration and the merits of those issues. New evidence or testimony provided shall be limited to grounds upon
which the motion for reconsideration was granted. The next available hearing date must be at least 28 days from the
motion.

o Deny the Motion for Reconsideration - If the Board determines that no reconsideration is appropriate, then no further
action is required. Appeals of the Board'’s decision can be made with the Superior Court.

HISTORY & FACTS

December 12, 2023 Code Compliance inspected the subject site and issued a correction notice to Dazey Aesthetic
Collective for operating a Tattooing / Body Piercing Establishment without a Use Permit (CM232474).

December 19, 2023 Community Development staff met with the property owner and business representatives of Dazey
Aesthetic Collective to discuss the violations and potential resolutions.

January 23, 2024 Dazey Aesthetic Collective submitted an application for a Zoning Administrator's Opinion seeking a
Code Interpretation of Section 7-121 of the Zoning and Development to exempt the business from
the definition of a Tattoo Establishment (PL240027).

February 29, 2024 Staff issued a Zoning Administrator’s Opinion concurring with Dazey Aesthetic Collective’s request
for an exemption from the definition of a Tattoo Establishment, finding that “fine line tattoo services”
are considered a permissible use.

March 7, 2024 Code Compliance inspected the site and issued a Final Correction Notice to Dazey Aesthetic

Collective requiring that the business operator cease all tattoo services other than “fine line tattooing”,
all body piercing services, and all permanent jewelry services on the premises.
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March 11, 2024 Joe Conti of JGJ Enterprises submitted an Appeal of the Zoning Administrator’s Opinion (PL240091).

April 17, 2024 The Board of Adjustment approved the Appeal of the Zoning Administrator's Opinion, overturning
the determination that “fine line tattoo services” are a permissible use.

May 1, 2024 Darin Sender of Sender Associates, representing Dazey Aesthetic Collective, submitted a Motion of
Reconsideration related to the Board of Adjustment’s April 17, 2024, decision.

May 22, 2024 This item is scheduled to be heard by the City of Tempe Board of Adjustment.
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Darin A. Sender, Esq.
Jennifer B. Boblick, Esq.
Sender Associates, Chtd.

464 S. Farmer Ave., Suite 102
Tempe, Arizona 85281
darin@senderlaw.com
jen@senderlaw.com

CITY OF TEMPE

BOARD OF ADJUSTMENT

JOSEPH CONTI & MARK D. WALTERS, Case No.: ADMA240001 / PL240027

DS240135
Appellant,

Vs. MOTION FOR RECONSIDERATION
RYAN LEVESQUE,

Zoning Administrator.

This is a MOTION FOR RECONSIDERATION of the April 17, 2024 City of Tempe
Board of Adjustment’s action approving an appeal and overturning the Zoning Administrator’s
Code Interpretation (“ZA Interpretation”) of Tempe Zoning and Development Code (“ZDC”)
Section 7-121 (Definition of a Tattoo Establishment) for the business Dazey Aesthetic Collective
located at 522 S. Mill Avenue (“Original Applicant”). Due to mistakes of law and fact, Original
Applicant respectfully requests a rehearing to correct these mistakes.

Section 6-702 of the City of Tempe Zoning and Development Code (“ZDC”) outlines the
criteria that must be met for the Board of Adjustment (the “Board”) to grant a reconsideration:

Reconsideration of a decision is available only as an extraordinary remedy
upon a determination by the decision-making body that the criteria in subsections A

and B are met:
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A. Mistake. The party requesting reconsideration has sufficiently alleged in
writing that a mistake of law or fact occurred; and the alleged mistake, if found to
have occurred, was a substantial factor in the decision; and

B. Hardship or Delay. Reconsideration is appropriate to avoid delay or
hardship that may be caused by an appeal.

At the April 17, 2024 Board hearing for this matter, there were several mistakes of law
and fact that were substantial factors in the Board’s decision which now warrant correction and
reconsideration to apply the correct law and facts, and to eliminate hardship and delay for the

Original Applicant.

I. RECONSIDERATION CRITERIA #1: MISTAKE OF LAW / MISTAKE OF
FACT.

A. THE BoARD MADE A MiISTAKE OF LAW WHEN REVIEWING THE ZA
INTERPRETATION BY DISREGARDING THE LEGAL CRITERIA PERTAINING TO NON-
SURGICAL REMOVAL IN THE ZDC DEFINITION - THIS WAS A SUBSTANTIAL
FACTOR IN THE BOARD’S DECISION.

Pursuant to Section 6-301(C) of the ZDC (Approval Criteria), “The decision-making body

shall base its decision regarding a code interpretation ... on the definitions and other provisions

contained in this Code, relevant city policy, and/or any applicable Federal law or case law.”
(Emphasis added.)

The Original Applicant requested an interpretation of the ZDC to determine whether their
business that includes fine-line tattoo services is considered a “Tattoo Establishment” pursuant to
the ZDC definitions®. The ZDC contains a definition with criteria clearly specifying what a Tattoo

Establishment is, therefore the only issue in front of the Zoning Administrator was to determine

! The Zoning Administrator’s Interpretation indicated the Original Applicant requested a “code
interpretation concerning the above referenced property as it relates to the definition of a tattoo establishment.”
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whether this business met those defining criteria. The only issue in front of the Board was thus
whether the Zoning Administrator applied the facts to the applicable legal criteria when it found
the Original Applicant’s business was not a Tattoo Establishment per the ZDC. Section 7-121
states in part,

Tattoo, body piercing establishment means any establishment offering
indelible designs, letters, scrolls, figures, symbols or other marks that are placed on
or under the skin with ink or colors by the aid of needles or other instruments and that
cannot be removed without a surgical procedure; ... The following establishments
shall be exempt from this definition: those where offering permanent facial make-
up/cosmetics ancillary to the primary business; ... ” (Emphasis added).

The criteria of the ZDC definition as it relates to a Tattoo Establishment is twofold: 1) the
ink is “placed... under the skin... by the aid of needles or other instruments” and 2) cannot be
removed without a surgical procedure. In the request for an interpretation, the Original
Applicant confirmed that their fine-line tattoo service uses needles and ink to place designs and
marks on the skin, meeting the first criteria of the ZDC definition. Then, the request went on to
explain how their fine-line tattoos do not require a surgical procedure for removal, meeting the
second criteria of the ZDC definition. The ZA Interpretation appropriately applied those facts to
the legal criteria and correctly concluded that because the Original Applicant’s fine-line tattoos

were ink placed under the skin by the aid of needles and were removable without a surgical

procedure, the offering of such fine-line tattoos at this salon did not fall within the definition and

therefore were not considered a “Tattoo Establishment” for purposes of zoning regulations.

The ZA Interpretation stated:

The definition of a tattoo establishment within the Code specifically identifies tattoo
markings, “...by the aid of needles or other instruments and that cannot be removed
without a surgical procedure;” Evidence is provided that fine line tattoos in fact
can be removed and are more temporary in nature. Therefore, the fine line tattoo
services offered at Dazey Aesthetic Collective are considered a permissible use

MOTION FOR RECONSIDERATION — PAGE 3 CASE NO.: ADMA240001 / PL240027 DS240135
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in the City Center District and are exempted within Tempe’s definition of a tattoo,

body piercing establishment. (Bold emphasis added).

Although the ZA Interpretation mentioned ancillary information contained in the Original
Applicant’s submitted materials such as the number of needles, machines, and technique, these
facts are irrelevant to the determination of what is considered a Tattoo Establishment under the
ZDC definition. The Zoning Administrator correctly based his decision on whether fine-line

tattoos were removable without a surgical procedure. When asked at the April 17, 2024 Board of

Adjustment hearing about his decision-making process, the Zoning Administrator replied,

The description of the business and the description of the types of primary
uses on there was a portion of the factor in determining the overall Zoning
Administrator but it wasn’t one of the primary decision-making processes. A lot of it
had to do with the information explained about how the fine-line tattoo is applied
uniquely from a regular tattoo and the definitions associated with the removal
process. (Board of Adjustment hearing, April 17, 2024 @ 54:34 (Emphasis added)).

The Zoning Administrator also stated at the Board of Adjustment hearing that removal by

surgical procedure was “the major difference between the two services provided.2” Other

descriptive yet irrelevant information from the Original Applicant’ application such as the number
of needles or the type of machine used were only a small part, if any, of the Zoning
Administrator’s final decision, but, again, are not a part of the legal criteria in the ZDC definition
of Tattoo Establishment.

The Board of Adjustment erred by straying from the clear legal standard contained within
the ZDC definition of Tattoo Establishment in its analysis of the ZA Interpretation and its

overruling of the Zoning Administrator. This Mistake of Law played a substantial role in the

2 i.e. That the fine-line tattoos did not require a surgical procedure for their removal.
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decision of the Board to overturn the ZA Interpretation. Questions by board members and
testimony from the Appellant strayed far away from the ZDC definition criteria of whether the
tattoo could be removed without a surgical procedure. For example, several minutes of
Appellant’s presentation and questioning from the Board were related to the type, number, and
size of needles, the machines used, and how much more knowledge the Appellant had®.

None of that is relevant to the critical and defining fact that the fine-line tattoo services
offered by Original Applicant are removable without a surgical procedure. Original Applicant felt
compelled to also discuss these irrelevant issues to clarify many misstatements even though the
information did not pertain to the interpretation of the definition at hand.

This Mistake of Law must be corrected by the Board in a rehearing using the correct legal
standard and applying the facts to the law. The Board should be asked to rehear this matter
applying only the relevant legal criteria from the ZDC definition of Tattoo Establishment and
analyzed in the ZA Interpretation:

1) Does the Original Applicant’s fine-line tattoo services offer indelible designs,

letters, scrolls, figures, symbols or other marks that are placed on or under the

skin with ink or colors by the aid of needles or other instruments?

-And -

2) Can the Original Applicant’s fine-line tattoos be removed without a surgical
procedure?

The answer is “Yes” to both questions. The Original Applicant’s fine-line tattoo service

3 The ZDC definition of Tattoo Establishment does not include any reference to the type or
number of needles, the ink used, or the type of machines used. The criteria are: 1) marks that are placed on or under
the skin with ink or colors by the aid of needles or other instruments and 2) that cannot be removed without a
surgical procedure.

MOTION FOR RECONSIDERATION - PAGE 5 CASE NO.: ADMA240001 / PL240027 DS240135
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places ink under the skin by the aid of needles or other instruments and are removable without a
surgical procedure. Therefore, the Original Applicant’s business offering fine-line tattoo services
is not considered a Tattoo Establishment. Original Applicant is confident that once the Board
applies the facts to the correct legal standard, it will uphold the ZA Interpretation.

B. THE BoARD MADE A MISTAKE OF LAW BY DISREGARDING APPLICABLE STATE
LAW - THIS MISTAKE WAS A SUBSTANTIAL FACTOR IN THE BOARD’S DECISION.

Arizona Revised Statutes, Section 13-3721 defines tattoo as follows:

“’Tattoo” means to mark the skin with any indelible design, scroll, figure,
symbol or any other mark that is placed by the aid of needles or other instruments

upon or under the skin with any substance that will leave color under the skin and

that cannot be removed, repaired or reconstructed without a surgical procedure...”

The ZDC definition of tattoo is substantially similar to the state’s definition, including the
provision regarding surgical removal. In its decision to overturn the ZA Interpretation, the Board
erroncously disregarded not only the city’s code provisions but also applicable state law. A
rehearing is required to correct this Mistake of Law and allow the Board to apply the correct legal
standard for review of Tattoo Establishments under state and local law.

C. THE BoARD MADE A MISTAKE OF LAW IN ITS INTERPRETATION OF THE ZDC

DEFINITION OF TATTOO BY RENDERING A MAIN LEGAL CRITERIA SUPERFLUOUS -
THIS MISTAKE WAS A SUBSTANTIAL FACTOR IN THE BOARD’S DECISION.

It is well-established in case law that all words used in a legislative act/statute are to be
given force and meaning, otherwise they would be superfluous. This cardinal principal of
statutory interpretation means that courts will not interpret statutes in a manner that causes any
clause, sentence, or word superfluous, void, or insignificant. The Board’s decision overturning

the ZA Interpretation renders the “tattoo removal” criteria of the ZDC Definition of Tattoo

MOTION FOR RECONSIDERATION — PAGE 6 CASE NO.: ADMA240001 / PL240027 DS240135
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Establishment superfluous. Even though Original Applicant’s fine-line tattoos are removable
without a surgical procedure, the Board chose to ignore this legal criteria resulting in a Mistake
of Law that must be corrected by a rehearing using the correct legal criteria.

Further, case law regarding statutory interpretation dictates that defined terms within a
statute supersede other definitions of the word found elsewhere. Thus, when a statute includes an
explicit definition, the Board is bound to follow that definition even if it varies from that term’s
ordinary meaning. The Board erred by applying a colloquial meaning of tattoo when considering
whether to overturn the ZA Interpretation: Board Member Keagy who voted in favor of
overturning the ZA Interpretation stated, “In my simplistic opinion it’s got the word tattoo in it.
So it is a tattoo.” (Board of Adjustment hearing @ 1:29:14).

The Board’s decision did not follow the legal definition outlined in the ZDC. The decision
does not read the ZDC definition as a whole and renders a portion of the defined term void by
ignoring the legal “tattoo removal” criteria contained within the definition and which was
correctly outlined in the ZA Interpretation. The Board’s decision applies a colloquial
understanding of the definition of tattoo to a statutorily defined term which was a substantial
factor in the Board’s decision. This decision also erroneously enlarges the ZDC definition of
Tattoo Establishment, which is contrary to established principles of statutory interpretation. A
rehearing is required to correct this Mistake of Law and allow the Board to apply the correct legal

standard for review of Tattoo Establishments under the ZDC.

1. RECONSIDERATION CRITERIA #2: HARDSHIP OR DELAY

A. ORIGINAL APPLICANT WILL SUFFER SIGNIFICANT DELAY AND HARDSHIP IF THE
BoARD OF ADJUSTMENT DENIES THIS RECONSIDERATION MOTION.

MOTION FOR RECONSIDERATION — PAGE 7 CASE NO.: ADMA240001 / PL240027 DS240135
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The second criteria for reconsideration under the ZDC states:

B. Hardship or Delay. Reconsideration is appropriate to avoid delay or
hardship that may be caused by an appeal.

The Board’s decision has caused financial hardships that will be exacerbated by the
lengthy and costly process of filing a Special Action appeal in the Maricopa County Superior
Court. Additionally, a Special Action appeal is litigation, which does not have the same expedient
timeline as appeals to municipal authorities such as the City Council.

Further, the Original Applicant relied on the valid ZA Interpretation to make critical
business decisions, including hiring staff, purchasing supplies, and booking appointments with
clients. During this process, the Original Applicant will continue to suffer lost income due to the
inability to include fine-line tattoos and Original Applicant will also incur significant fees to hire
a litigation attorney for representation in legal proceedings. This unnecessary delay and hardship

can only be prevented by prompt reconsideration by the Board of Adjustment.

I1l.  CONCLUSION/REQUEST FOR MOTION FOR RECONSIDERATION.

The City of Tempe Board of Adjustment erred in its decision to overturn the Zoning
Administrator’s Interpretation by making several Mistakes of Law and Fact which were
substantial factors in the Board’s decision. Mainly, the Board did not follow the correct legal
criteria contained within the ZDC definition of Tattoo Establishments when reviewing the Zoning
Administrator’s Interpretation that Original Applicant’s business providing fine-line tattoo
services is not considered a Tattoo Establishment. The ZA Interpretation did follow the correct
legal criteria, however, the Board did not.

Original Applicant respectfully requests the Board approve this motion for

MOTION FOR RECONSIDERATION - PAGE 8 CASE NO.: ADMA240001 / PL240027 DS240135




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

reconsideration and rehear this matter applying only the correct legal criteria from the ZDC
definition of Tattoo Establishment as analyzed in the ZA Interpretation:
1) Does the Original Applicant’s fine-line tattoo services offer indelible designs,
letters, scrolls, figures, symbols or other marks that are placed on or under the
skin with ink or colors by the aid of needles or other instruments?

- And -

2) Can the Original Applicant’s fine-line tattoos be removed without a surgical

procedure?
Dated this day of Month, year. (
ttorple Name—
#
#
#
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