Staff Summary Report

Council Meeting Date:

SUBJECT:

DOCUMENT NAME:
SUPPORTING DOCS:

COMMENTS:

PREPARED BY:

REVIEWED BY:

LEGAL REVIEW AS
TO CONTRACT FORM
ONLY:

FISCAL NOTE:
RECOMMENDATION:

ADDITIONAL INFO:

09-11-2008 Agenda Item Number:

Request to award a one (1) year sole source contract to Accela, Inc. (formerly known as
Sierra Computer Systems) for software maintenance and support of the Permits Plus
system which is utilized by various City departments.

20080911fsts12 PURCHASES (1004-01)
Yes

(Sole Source #IT09-037-003) Total cost for this contract shall not exceed $36,485.79
during the contract period.

Ted Stallings, CPPB, Procurement Officer, 480-350-8617
Michael Greene, CPM, Central Services Administrator, 480-350-8516

Gene Obis, IT Manager, 480-350-8353
Brigette Lesurf, Sr. Management Assistant, 480-350-2920

Jenae Naumann, Assistant City Attorney, 480-350-8402
Sufficient funds have been appropriated in 1994-6683.
Award the contract.

The City has used the Permits Plus system since 1987. Permits Plus is utilized by various
City departments such as Development Services, Fire, Police, Water Utilities, and
Community Services. Permits Plus manages building and sign permits, historic and code
compliance information, and parcel, zoning, and planning data. Accela, Inc. is the sole
provider of software maintenance and support for the Permits Plus system.



1. Parlies

MAINTENANCE AGREEMENT

ACCELA CUSTOMER

Accela, inc. Clty of Tempe, Arizona

2633 Camino Ramon, Suite 120 Post Office Box 5002

Bishop Ranch 3 31 East Fifth Street

San Ramon, California 94583 Tempe, Atizona 85280

Affentian: Condracts Administration Attention; Remi Witliams

T: 925.650.3200 T: 480.350.2048

F: 925.407.2722 F: NIA

e-Mail: contractsadmin@accela.com e-Mait: remi_williams@tempe.gov

This Maintenance Agreement (“MA") is infended for the exclusive beneftt of the Parfies; nothing herein will be
construed fo create any benefits, rights, or responsibilifies in any other parties.

2. Termand Termination

2.1

2.2

Term Provided that Customer signs and retumns this MA to Accela no later than August 31, 2008, this
MA is effective as of July 1, 2008 and wil continue untll June 30, 2008, Customer may elect to
continue its maintenance coverage for additional annual terms by paying to Accela the fees assoclated
with such ferms when thase are due; said fees will be calculated as twenty percent {20%) of the then-
current bt license fees. Should Customer fail to renew its maintenance coverage or pay the applicable
fees, Accela reserves the right to withhold all support. K Customer resumes mainfenance coverage
after one of more periods without such coverage, Customer will pay an amount equivalent to one
hundred ten percent {110%) of all maintenance fees atidbutable to the period(s) without coverage, as
such fess are caloutated based upon pricing in effact at the fime of resumption of maintenance
coverage.

Termination Either parly may ferminate if the other parly maferially breaches this MA and, after
recaiving a writtien nofice describing the circumstances of the default, fails 1o correct the breach within
thirty (30} calendar days. Upon any termination or expiration of this MA, all rights granted fo Customer
are cancelled and revert o Accsla.

3 Seope of Maintenance

3.1

Maintenance Services

341 Telephone Supporf Accela will provide Customer with a ielephons number fo contact the
Gustomer Resource Center (CRC), Accela’s five technical support facility, which is avallable
from 4:00 am. untl 6:00 pm. Pacific time Monday through Friday, excluding Acceld’s
observed holidays.

31.2  E-Mail Support Accela will provide Customer with one or more electronic malt addresses to
which Customer may submit routine or non-critical support requests, which Acoela will address
during its regular business hours,

313  Online Support Accela will provide Customer with access fo archived software updates and
ofher technical information in Accefe’s onfine support databases, which are confinuously
avaiiable.
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314  Remole Support When required o properly resoive a maintenance request, Accela will
provide temote assistance to Customer via the WebEx™ Meeting Center™ environment or
another mutually-acceptable remote communications method.

315 OnSite Suppor i Customer doss not wish for Accela o resolve its maintenance requests
remotely, Accela wil provide on-site assistance to Customer of Accela's then-current fime-
end-materials rates. In addiion fo these charges, Customer will compensate Accela for
associated aifare, lodging, rental fransportation, meals, and other incidental expenses as
stich eXpenses acorie.

346  Software Updates Accela will provide revisions of and enhancements to maintained sofiware
products to Customer as such updates are generaliy-released by Accela.

3.2 Maintenance Limitefions

324 Lmitations Generally The following are not covered by this MA, but may be separately
avaiable af rates and on terms which may vary from those described herein:

a) Services required due to misuse of the Acoela-meintained software products;

b} Services required due fo software corrections, customizations, or modifications not
developed or authorized by Accsla;

¢} Services required by Customer to be nerformed by Accela outside of Acceld’s usual
working hours,

d) Services required dug fo extemal factors including, but not necessarily fimited to,
Customer's use of soffware or hardware not authotized by Accela;

&) Services required fo resolve or work-around conditions which cannot be reproduced
in Accela's support environment;

f§ Services which refate to tasks ofher than mainfenance of Cusfomer's existing
implementation and configuration of fthe Accsla-maintained software  products
including, but not necessarlly fimited to, enhancing or adapting such products for
specific operating environments;

gy Services requested by Customer to implement sofiware updates provided by Accela
pursuant fo this MA; and

h) New of additional applications, modules, or functionality released by Accela during
the term of this MA.

322 Legacy Releases Accela will provide maintenance stpport for the current release of each of
s maintained software applications and for the release immediately preceding such current
releass. Al other releases are desmed to be “Legacy Releases’, Accela wil respond o
maintenance requests concerning Legacy Releases only using currently-avaitable information.
Services requiring addifional research, engineering-leve! support, or coding or programming by
Acoela wil not be provided pursuant to this MA, but may be separately available at rates and
on terms which may vary from those described herein,

33 Warranly Accela will commence and complete the maintenance obligations described in this MA in a
good and workmaniike manner, consistent with the practices and standards of care generally-accopted
within and expected of Accela’s industry, to ensure that the operafion of the mainfained software
products does not maferially differ from documented spacifications. Accela may make repeated efiorts
within a reasonable fime period to resolve maintenance requests. When a mainfenance reguest cannot
be resolved, Customer's exclusive remedy will be damages in an amount equal fo the fotal of
maintenance fess paid to Accela for the defective or non-conforming software products for the twelve
(12} calendar months immediately preceding Customer's mainfenance request.
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4.

34

Compengation

344 Maintenance Fees In exchange for the Meintenance Services described hereinabove,
Customer will pay to Accela the amounts indicated in Exmibit A

342 Payment Terms Amounts are quoled in United States dollars and do not include applicable
taxes, if any. Customer will be responsible for payment of al federal, state or provincial, and
local taxes and duties, except those based on Accela’s income, If Customer is exempt from
certain taxes, Customer will provide Accela with an appropriate certificate of exemption.
Customer will be invoiced for all amounts as they become due. The payment terms of all
invoices are net tirly (30) calendar days from the dates of the invoices. Any payment not
paid o Accela within said period will Incur a late payment fee equal fo five percent (5%} of
the amount past dug and will accrue interest in an amount equal to one-and-a-half percent
(1.5%) per month, compounded monthly, on the outstanding balance from the billing date,
Accela may, at its sole discrefion, suspend Its obligations hereunder without penalty until
payments for all past-due billings have been paid in full by Customer.

Confidentiality

4.1

4.2

43

Definiiions “Disclosing Party” and "Reciplent” refer respectively to the pary which discloses information
and the parly to which information is disclosed in a given exchangs. Elther Accela or Customer may be
deemed Disclosing Party or Recipient depending on the circumsiances of a particuiar communicafion or
transfer of information. "Confidential information” means all disclosed information relafing in whole or in
part to nonepublic datg, proprietary data compliations, computer source codes, complied or objsct
codes, scripted programming statements, byte codes, or data codes, entity-relation or workflow
diagrams, financial records or information, client records or information, organizafional or personnel
information, business plans, or works-in-progress, even where such works, when completed, would not
necessarly comprise Confidential Information. The foregoing fisting is not intended by the Parties fo be
comprehensive, and any information which Disclosing Party marks or otherwise designales as
“Confidentiaf’ or "Proprietary” will be deemed and freated as Confidential Information. Information
which qualifies as *Confidential Information” may be presented to Recipient in oral, written, graphic,
andior machine-readable formats, Regardless of presentation format, such information will be deemed
and treated as Confidential information. Notwithstanding, the following specific classes of information
are not “Confidential Information” within the meaning of this Section:
a) information which is in Recipient’s possession prior o disclosure by Disclosing Party;
b) information which is available fo Reciplent from a third parly without violation of this MA or
Disclosing Party’s intellectual property rights;
¢) information disclosed pursuant to Subsection 4.4 below;
d} information which is in the public domain at the time of disclosure by Disclosing Party, or which
enters the public domain from & source ofher than Recipient affer disclosure by Disclosing
Party;
g) information which is subpoenaed by governmental or judicial authority; and
f) information subject fo disclosure pursuantto a siaie's public records laws,

Confidentiality Term The obligafions described in this Section commence on the Effective Date and wil
continue unti two (2) years following any termination or expiration of this fA (“Confidentiafity Term").

Confidentiality Obligations During the Confidentiality Term, Recipient will protact the confidentiality of
Confidential information using the same degree of care that it uses to protect its own informafion of
similar importance, buf will in any case use no less than & reasonable degree of care to profect
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4.4

Confidential Information. Recipient will not directly or indirectly disclose Confidential information or any
part thereof to any third parly without Disclosing Party's advance express written authorization to do so.
Recipient may disclose Confidendial Information only fo its employees or agents under its control and
direction in the normal course of ifs business and only on a need-to-know basis. In responding fo a
request for Confidential Information, Reciplent wili cooperate with Disclosing Parly, in a timely fashion
and in a manner not inconsistent with epplicable laws, fo protect the Confidential Information to the
fullest extent possible.

Publicity During the term of this MA, including the ferm of any amendment hereto, Accela may publicly
disclose s ongoing business relationship with Customer, Such disclosures may indicate Customer’s
identity and the Accela product(s) and services provided or contracted fo be provided fo Customer, but
may not expressly ot impliedly indicate Customer's endorsement of Accela’s products or services
without Customer's prior written authorization,

5, Other Terms and Conditions

5.1

5.2

53

54

55

Customer Obfivations As required, Customer will provide Accela with appropriate access fo
Customer's facifilies, data systems, and other resources. i Security resfrictions impair such access,
Customer acknowledges tat some malntenance services hereunder may ot be provided o Customer.
it is Customers sole responsibiity to maintain current backup coples of fts data and of its
implementation of Accela's software products. If Customer's fallure fo creafe proper backups
substantially increases the difficulties of any remedial actions by Accela hereunder, Accela reserves the
right fo charge Customer for any extra work reasonably-aftributable to such increased difficulty, as
calculated at Accela's then-current time-and-materials rates,

Prootistary Rights The remedial methods, software updales, and product information provided to
Customer pursuant to this MA are protected under the laws of the United Stales and the individual
states and by infernational treaty provisions. Accela refains full ownership in such items and grants to
Customer a limited, nonexclusive, nonfransferable ficense fo use the ftems, subject fo the terms and
conditions of this MA and other agresmenis betwsen Accela and Customer,

Limitation of Liability Accela provides no warranty whatsoever for any third-party hardware or software
products. Third-parly applications which utilize or rely upon the Application Services may be adversely
affecied by remedial or other actions performed pursuant to this MA; Accela bears no liability jor and
hag no obligation to remedy such effects, Except as set forth herein, Accela provides afl Maintenance
Services “as Is” without express or implied warranty of any kind regarding the character, funclion,
capabilities, or .appropriateness of such services or defiverables. To the extent not offset by its
insurance coverage and fo the maximum extent permitted by applicable laws, in no event will Accela’s
curmulative iability for any general, incidental, special, compensatory, or punitive damages whatsoever
sutfered by Customer or any ofher person or enity exceed the fees paid to Accela by Customer during
the twelve {12) calendar months immediately preceding the circumstances which give rise fo such
claim(s) of liability, even if Accela or its agents have bsen advised of the possibility of such damages.

Force Majsure ¥ either party is delayed in its performance of any obligation under this MA due fo
causes or effects beyond its control, that party will give Himely nofice to the other parly and will act in
good faith to resume performance as soon as praciivable. '

Dispufe Resolution This MA is governad by the laws of fhe State of Arizona. Any controversy or claim
arising out of or relating to this MA, or the breach thereof, will be setfied by arbifration administered by
tha American Arbiiration Associafion under its Commercial Arpitration Rules, inchiding the Emergency
rterim Relief Procaduras, and judgment on the award rendered by the arbitrator may be entered In any
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56

5.7

58

58

AGCEL;{Q % CUSTOMER
i A
By. /f pu A By:

court having jurisdiction thereof. The place of arbitration will be Maricopa County, California. Either
party may apply fo the arbitrator for injunclive refief until the arbitration award s rendered or the
confroversy is otherwise resolved. Either parly also may, without waiving any remedy under this M5,
seek from any court having jurlsdiction any interim or provisional relief that is necessary o protect the
rights or property of that parly, pending the arbirator's determination of the merits of the controversy.
Fach party will inifially bear its own expenses and an equal share of the costs of the arbitrafion, but the
prevaiiing party may be awarded its expenses, reasonable attorneys' fees, and costs. The failure of
either parly to object 10 a breach of this MA will not prevent that party from thereafier objecting o that
breach or any other breach of this MA,

Assignment Accela may assign its rights and obligations hereunder for purposes of financing or
pursuant to corporate transactions involving the sale of alt or substantially all of it stack or assets.
Accela may subconiract with qualified third parties fo provide portions of the Maintenance Services
desoribed hersinabove.

Survival The following provisions will survive the termination or expiration of this MA: Bection 2.1, as fo
Customer's obligation fo pay any fees associated with a lapse in maintenance coverage upon
resumption of such coverage; Section 3.3, as to imitation of remedy; Section 3.4 and all subsections
thereof, as to Customer's obligation to pay any fees acorued or due at the fime of fermination or
axpiration; Section 4 and all subsections thereof; and Secfion 5 and ali subsections thereof with the
exceptions of Subsections 5.1 and 5.4.

Alfernate Terms Disclaimed The parfies expressly disclaim any aliemale ferms and conditions
accompanying drafts andfor purchase orders issued by Customer.

Severabiity and Amendment If any particular provision of this MA is determined to be invalid or
unenforceable, that defermination will not affect the other provisions of this MA, which will be construed
in all respacts as if the invafid or unenforceable provision were omifted. No extension, modification, or
amendment of this MA will be effective uniess it is described in wrifing and signed by the Parfies.

(Signatuse) (Signature)
LN A . SAMUELS
{Print Nams) {Print Namo}
lts ASST. cold. SECK Eraly lts
(T} {Tille}
Dated: 28 Atig-LeCT 2008 Dated:
{Month, Cay, Year) {Maorh, Day, Yean
Exhibit Follows,
END OF DOCUMENY
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EXHIBIT A

e
)

“DEiverabless ot EEEESL
nnual Maintenance for Accela Permits Plus® (64 Named User Licenses) $22,227.3
Annual Maintenance for Accela Permifs Plus Client-Server™ (84 Named User Licenses) $5,555.88
Annual Maintenance for Accela Permiis Pius Connect™ (64 Named User Licenses) $3,087 .86
Annual Maintenance for Accela Permiis Plus Office Link™ {64 Narmed User Licenses) $502.02
Annual Maintenance for Accela Permits Plus Volce™ (64 Named User Licenses} $3,087.87

Applicable Sales and Use Taxes

Maintenance Fees are fixed-price deliverables for which fuil paymenf {s due upon sighing.

END OF DOCUMENT
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Memorandum

TO: Michael Greene, CPM
Central Services Admimistrator

FROM: Gene Chis Dater 06/23/2008

DEPARTMENT: ITD

SUBJECT: Sole Source Determination

As Director of the City Department for which the item{s) will be purchased, I have made 2
determination that only one (1) reasonable and practicable source exists to supply the required
material, As such, T am anthorizing the City Procurement Office to work with my Department to
negotiate an acceptable contract with:

Accela Fne.

Description of Tiem(s) to be purchased:

Anmual maintenance for the Permits Plus systern used by the Development Services Department.
Accela Inc. is the vendor/developer of the Permits Plus system, office link and voice interfaces
and is the only company that can maintain the system as it is proprietary.

Estimated value of purchase: $36,485.79.
My depeartment contact for this purchase is Remi Williamns at Ext. 2948,

My Sole Source determination is based upon extensive research conducted by my department as
to possible suppliers for this need and s written justification is attached for City Procurement

Office records.

Ag related 1o this purchase, there are no conflicts of interest, legal, ethical or preference issues .
wlhich would compromise my department or this acquisition.

Date f} A @’5’
_ i

_ S

ices Administrator Procurement Ofigef




City Procurement Ordinence 97.55, Sec. 26A-12 identifies the basis for a sole source
procurement as follows:

“A purchase may be made or contract awarded by the procurement office without competition
when the using department manager determines in writing, after conducting 2 good faith review
of available sources, that there is only one reasonable and practicable source for the required
material or service. The using department requesting the sole source procurement shall provide
written evidence to support a sole source determination. The procurement officer will participate
with the using department in the conduct of negotiations, as appropriate, to price, delivery and
terms. The procurement officer may require the submission of cost or pricing data in connection
with 2 purchase or award under this section. Sole source procurement shall be avoided, except
when no reasonable alternative sources exist. A record of sole source procurements shall be
meaintained as a public record.”



Information for inclusion on the “decela, Inc.” sole-source Staff Summary Report /
Additional Information section:

The “Permits” program has been in use by various departments throughout the City since
1987 (including Development Services, Fire, Police, Water, and Community
Development, as well as the Tax & License and Customer Service divisions of Financial
Services). This program manages building permits, sign permits, historic property
information, code compliance information, percel, zoning and all planning data that is
maintzined by the city. Accela, Inc. (formerly Sierra Computer Systems) is the only
vendor that is authorized to provide anmual software support and maintenance on this

proprietary product.



MAINTENANCE AGREEMENT

1. Pafies ACCELA CUSTOMER

Accels, ine. Clty of Tempe, Arizona

2633 Gamino Ramon, Suite 120 Post Office Box 5002

Bishop Ranch 3 31 East Fifth Stest

San Ramon, Califomia 94583 Temps, Arizona 85280

Aftention: Confracts Administrafion Atiention; Reml Willams

T: 925.659.3200 T: 480.360.2848

. 825.407.2722 F: WA

g-Mall: contractsadmin@accela.com e-Mail remi_wiliams@femps.gov

This Mainienance Agreement ("MA”) is intended for the exclusive benefit of the Parfies; nothing herein will be
consirued to create any benefits, rights, or responsibiifies in any other parfies.

2. Term and Terminafion

21

2.2

Term Provided that Custorner signs and returns this MA to Accela no tater than August 31, 2008, this
MA is effective as of July 1, 2008 and will continue unfll June 30, 2009. Customer may elect to
continue its maintenance coverage for addifional annual terms by paying fo Accela the fees assoclated
with such terms when hese are due; said fees will be calculated as twenty percent {20%) of the then-
current bist ficense fees. Should Customer fail fo renew its mainfenance coverage or pay the applicable
foes, Accela resarves the right to withhold all support, If Gustomer resumes malnianance coverage
afer one or more periods without such coverage, Customer wili pay an amount equivalent o one
hundred ten percent (110%) of all maintenance feas afirbutable o the period{s} without coverage, as
such fees are calculated based upon pricing in effect at the fime of resumplion of maintenance
coverage.

Tarminafion Either party may ferminate i the other parly materially breaches this MA and, after
recelving a writien nofice desoribing the circumstances of the default, fails to correct the breach within
thirty {30) calendar days. Upon any termination or expiration of this MA, all rights granted to Customer
are cancelled and revett fo Accela.

3. Scope of Maintenance

3.1

WMpintenanoe Services

344  Telephone Support Accela will provide Customer with a felephone numbsr fo coniact fhe
Customer Resource Center (CRC), Acsela's live technical support facility, which is available
from 4:00 am. unfl 6:00 pm. Pacific fime Monday through Friday, excluding Accela’s
chserved hofidays.

312  E-Aall Suppott Accsta will provide Customer with ane or more electronic mall addresses fo
which Customer may submit routine or non-crifical support requests, which Acsels will address
during its regular business hours,

342 Cnline Support Accela will provide Customer with access to archived software updates and
ofher technical information in Accela's online support databases, which are confinuously
avaiiable.
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214 Remote Support When required fo properly resoive a maintenance request, Accela will
provide remote assistance 1o Customer via the WebEx™ Meeting Center™ environment of
another mutuafly-acceptable remote communications methot.

315  On-Sits Support I Customer does not wish for Accela o resolve its maintepance requests
remotely, Accela will provide on-site assistance o Customer af Accels’s then-current time-
and-materiale rates. In addifion to these charges, Cusfomer will compensate Accela for
associated airfare, lodging, rental transportation, meals, and other incidental expenses as
sUCh eXDEnses acorus,

116 Software Updates Accela will provide revisions of and snhahcements fo maintained software
products fo Customer as such updates are generally-released by Accala.

3.2 Maintenance Limitsfions

521 Limitalions Generally The following are not covered by this MA, but may be separately
avaiiable af rates and on ferms which may vary from those described herein:

a) Services required due fo misuse of the Accela-maintained software products;

b) Services required due to software corrections, customizafions, or modifications not
developed or authorized by Accsiz;

¢ Services required by Gustomer to be performed by Accela outside of Acceld's usual
working hours;

d) Services required due fo axtemnal factors including, but not necesserily limited fo,
Customer's use of software of hardwars not authorized by Accela;

¢) Services required fo resolve or work-around conditiohs which cannot be reproduced
in Acoala‘s support environment; :

fi Services which refale to tasks ofher than maintenance of Customer's existing
implementation and configuration of the Accola-malntained software products
including, but not necessarlly fimited to, enhancing or adapling such products for
specific operafing environments;

g} Services requested by Customer o implement software updates provided by Accela
pursuart o this MA; and

hy New or additional applications, modules, or funclionafity released by Accela during
the term of this MA.

3.2.2  Lecacy Releases Accela will provide maintenance stpport for the current release of each of
s mahtained software applications end for the refease immediately preceding such current:
release. Al other releases are deemed fo be “Legacy Releasse’. Accela will respond {0
maintenance requests concerning Legacy Releases only using currentiy-avallable information.
Services requiring addifional research, engineering-level support, or coding of programming by
Acoela will rot be provided pursuant to tis MA, but may be separately available at rafes and
on terms which may vary from those described herein.

3.3 Warranty Accelz will commence and complete the maintenance obligations described in this MA in a
good and workmaniike manner, consistent with the practices and standards of care generally-accopled
within and expected of Accala's industry, to ensure that the operation of the maintained software
products does nof materially difier from documented specificaions. Ancels may make repeated efforts
within & reasonable fime peried fo resolve maintenance requests, When a maintenance regues! cannot
be resoived, Customer's exclusive remedy will be damages in an amount equet o the iofal of
maintenance fese pald o Accela for fhe defective or non-condorming software products for the twelve
(12} catendar months irmediately preceding Customer's mainfenance request,
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34 Compengation

141 Maintenance Feas In sxchange for the Maintenance Services described hereinabove,
Customer wiit pay to Acosla the amounts indicated in Exhibit A,

342 Payment Terms Amounts are quoted in United States doliars and do not include applicable
taxes, € any. Customer will be responsible for paymertt of all federdi, siate or provincial, and
local taxes and duties, except those based on Accela's income. If Customer Is exermpt from
certain taxes, Customer will provide Accela with an appropriate cettificate of exemplion.
Dustomer Wil be Invoiced for alt amounts as they become due. The payment terms of alf
invoices are net Eirty (30) calendar days from the dates of the invoices. Any payment not
paid to Accela within said period wil tncur a late payment fee equal to five percent (5%) of
fhe amouni past due and wil acorue interest in an amount equal fo ong-and-a-half percent
(1.5%) per month, compounded monthly, on fhe outstanding balance from the billing date.
Acoeta may, at #is sole discrefion, suspend iis obligations hereunder without penalty untl
payments for all past-due biliings have been paid in full by Gustomer,

4. Confidentiality

4% Definifions “Disclosing Party" and *Reciplent” refer respectively to the party which distloses information
and the party to which information is disclosed in a given exchange. Elther Accela or Customer may be
deemed Disclosing Parfy or Recipient depending on {fie croumstances of & parficutar communication or
transter of information. "Confidential Information” means all disclosed information relafing in whoie or in
part 1o non-public data, proprietary data compiiations, computer source codes, complled or objsct
codes, scripted programming statements, byte codes, or data codes, enfity-relation or workfiow
diagrams, financlal records or information, clieni records of information, organizational of personnal
information, business plans, or works-in-progress, even where such works, when completed, would not
necessarly comprise Confidential Information. The foregoing fisting is not Intended by the Parties fo be
comprehensive, and any information which Disclosing Parly marks or otherwise desighates as
“Confidential” or *Propristary” wifl be deemed and treated as Confidential information. Information
which quaiifies as "Confidential information” may be presentad to Reciplent in oral, written, graphic,
and/or machine-readables formats. Regardiess of presentation format, such information will be deemed
and treated as Confidential information. Notwithstanding, the Hilowing spacific clesses of informatfion
are not “Confidential Infarmation” within the meaning of this Section:

a) information which is in Recipient’s possession prior fo disclosure by Disclosing Parly;

by information which s available o Recipient from a third party without violafion of this MA or
Disclosing Party'’s intellectual property rights; ‘

o) information disclosed pursuant fo Subsechion 4.4 below,

d) Information which is in the public domain at the fime of disclosure by Disclosing Parly, or which
enters the public domain from & source ofher than Recipient after disciosure by Disclosing
Parly;

g) informafion which is subpoenaed by govemnmental or judicial authority, and

fi  information subject to disclosure pursuartto 2 state's public records laws.

42 Confidentialily Term The obligations described in this Section commence on the Effective Date and wil
cordinue until wo {2) years foflowing any fermination or expiration of this MA ("Confidentiafity Term”).

43 Confidentiality Obligations During the Confidendiality Term, Recipient will protect the confidentiality of

Configential Information using the same degree of care that it uses o profeut s own information of
similer importance, but will in any case use no less than a rezsonable degree of care fo protect
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44

5}1

Corfidential information, Recipient will not directly of indirectly disclose Confidential information or any
part thereof to any third parly without Disclosing Parly's advance express written authorization o do sa.
Recipient may disclose Confidential information only to its employees or agents under its control and
direckion in the nommat course of s business and only on a need-fo-know basis. in responding to &
request for Confidential Information, Recipient wili cooperate with Disclosing Parly, in & timely feshion
and in @ manner not inconsistent with applicable taws, to profect the Confidential Information o the

fullest extent possibie.

Publicity During the term of this MA, including the term of any amendment herelo, Accela may publicly
disclose its ongoing business refationship with Cusfomer. Such disclosures may indicate Customer's
identity and the Accela product(s} and services nrovided or contracted to be provided to Customer, but
may not expressly ot impliedly indicate Customer's endorsement of Accela’s products or sarvices
without Customer's prior written authorization.

Other Terms and Conditicns

5.1

5.2

5.3

54

55

Cusiomer Obligations  As requited, Cusfomer will provide Accela with appropriate access fo
Customer's facilifies, data systems, and other resources. If Security restrictions impair such access,
Customer acknowiedgas that some maintenance services hersunder may not be provided to Customer.
It is Customers sole responsibiity to maintein current backup coples of its data and of s
implementation of Accela's software protucts. if Customer's faflure fo cresle proper backups
substantially increases the difficulties of any remedial actions by Accela hereunder, Accela reserves the
right to charge Customer for any exfra work reasonably-atiibutable to such increased difficulty, as
calculated at Accela's then-crrent time-and-materials rates.

Propristary Rights The remedial methods, software updates, and product information provided to
Customer pursuant o this MA are protected under the aws of the United Stales and the individual
states and by international treafy provisions. Acoela retains full ownership in such items and grants to
Customer & fimited, nonexclusive, nontransferable license to use the Htems, subject to the tetms and
conditions of this MA and other agresments betwsen Accela and Customer,

Limitation of Liability Accela provides no warranty whatsogver for any third-party hardware or softwars
products. Third-party applications which utifize or raly upon the Application Services may be adversely
affested by remedial or other actions performed pursuant to this MA; Actela bears no liabilily for and
has no obligation to remedy such effects. Except as set forth herein, Accsla provides all Malntenance
Sorvices “as 15" without express or implied warranty of any kind regarding the character, function,
capabilifies, or .appropristehess of such setvices or defiverables.  To the extent not offsat by its
insurance coverage and fo the maximunt extent permitted by apphicable faws, in no event will Accele's
cumulative fiability for any general, incidental, special, compensaiory, of punifive damages whatsoever
suffzred by Customer ar any ofher person or entity exceed the fees paid to Accela by Cuslomer during
the tweive {12) calender months immediately preceding the gircumstances which give rise fo such
clatmis) of Hability, even if Accela or fts agents have been advised of the possibility of such damages.

Force Maisure If sither party is delayed in its performance of any obligation under this MA due o
causes or effects beyond its control, that party will give fimely nofice to the other party and will act in
good faith fo resume performance as s00n &5 practicable.

Dispiste Resolution, This MA is governed by the laws of the State of Arizona. Any coniroversy or claim
arising out of or rafating to this MA, or the breach fhereol, will be satfied by arbitrafion adminisiered by
the American Atbitration Association under jts Commercial Arbitration Rules, including the Emergency
inierim Relief Procedures, and judgment on the award rendsred by the arbitrator may be entered in any
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court having jurisdiction thereof. The place of arbitration will be Maricopa County, Cafifornia. Either
party may apply fo the arbitrator for injunciive relief untit the arbifrafion award is rendered or the
controversy is otherwise resolved, Either parly also may, without waliving any remedy under this MA,
seek from any court having jurlsdiction any inferim or provisional relief that is necessary o protect the
rights or property of that party, pending the arbitrator's determination of the merits of the confroversy.
Each parly will infiially bear its own expenses and an equal share of the cosis of the arbitration, but the
prevafling party may be awarded its expenses, reasonable atforneys' fees, and costs. The failure of
gither party to object to a breach of this MA will not prevent that party from thereafter objecting o that
breach or any ofher breach of this MA.

Assignment Accela may assign its rights and cbligations hereunder for purposes of financing or
sursuant fo corporate fransactions involving the sale of afl or substantially all of its sfock or assats.
Accela may subcontract with qualified fhird parties to provide portions of the Maintenance Services
described hereinabove,

Suwvival The foflowing provisions will survive the termination or expiration of this IA; Section 2.1, as fo
Customer's obligation to pay any fess associated with a japse in mainfenance coverage upon
resumption of such coverage; Section 3.3, as fo limitation of remedy; Section 3.4 and alt subsections
thereof, as fo Customar's obligation fo pay any fees accruad or due at the fime of termination or
axpiration; Section 4 and all subsections thereof, and Section 5 and aif subsections thereof with the
exceptions of Subsections 5.1 and 5.4.

Alternate Terms Disclaimed  The parties expressly disclaim any alfernate terms and conditions
accompanying drafts andfor purchase orders issued by Customer.

Sevarabiity and Amendment If any particular provision of this MA i determined fo be imvalid or
unenforceable, that defermination will not affect the ofher provisions of this hA, which will be construed
in all respects as if the invalid or unenforceable provision were omitted. No extension, modification, or
amendment of this MA will be effective unless it is described in wriing and signed by the Parties.

{Signature} {Signature)
Cotint An . ShMEEL S
{Frint Nams) : {Prirt Name}
s ASST. cold. SEclETALY I
(Titie) {Tiled
Dated: 28 ALE-LeCT 2a8L Dated:
{hanth, Day, Year) {Miphih, Day, Year}
Exhibit Follows.
END OF DOCUMENT
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EXHIBIT A

Annual Maintenance for Accela Permits Plus® (64 Named User Licenses) $22,227.31
Anmus Maintenance for Accela Permits Pius Client-Server™ (64 Named User ! icensss) $5,555.88
Annual Naimenanoe for Accala Pertits Phus Connect™ (64 Named User Licenses) $3,087.86
Annua Maintenance for Accela Permits Plus Office Link™ {64 Named User Licenses) §602.02
Arnual Maintenance for Accela Permits Plus Voice™ (64 Named User Licenses) $3,087.87
Applicable Sales and Uss Taxes R $1 §34 85

Naintenance Fees are fixed-prics defiverables for which full payment is due upon signing.

END OF DOCUMENT
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