CITY OF TEMPE
DEVELOPMENT REVIEW COMMISSION

Meeting Date: 11/18/2014
Agenda Item: 2

ACTION: Request for an Appeal of the Hearing Officer Approval of a Use Permit for a second story balcony on a single
story house at the NUNES RESIDENCE (PL140286), located at 35 East Papago Drive. The appellant is Dawne Walczak.

FISCAL IMPACT: N/A
RECOMMENDATION:

Staff – Approval, subject to conditions

BACKGROUND INFORMATION: .On October 7, 2014 the Hearing Officer approved the request by the Nunes
Residence for a Use Permit for a second story balcony on a single story house. At the hearing, a neighboring property owner
spoke on record in opposition to the request and submitted a letter of opposition which was included in the Hearing Officer
report attachments. The Hearing Officer approved the request based on the finding that the use permit met the criteria to
warrant approval. . On October 21, 2014 Dawne Walczak filed an appeal of the approved Use Permit. The appellant’s letter
of appeal is attached with a copy of the Hearing Officer: staff summary report and attachments from the October 7th hearing
and meeting minutes as background information. . This request includes the following:
UPA14003

Use Permit to allow a second story balcony on a single-family residence.

College Ave

Continental Dr

Papago Park

Property Owner
Applicant
Zoning District
Lot Size
Building Size
Parking Required/Provided
Setbacks Required

Kellie and John Nunes
Kellie and John Nunes
R1-6 Single Family Residential
.286 acres
1,487 s.f. + 141 s.f. addition = 1,628 s.f.
2/2
20’ front, 5’ side, 15’ rear

McKellips Rd

ATTACHMENTS: Development Project File

STAFF CONTACT(S): Sherri Lesser, Senior Planner (480)-350-8486
Department Director: Dave Nakagawara, Community Development Director
Legal review by: N/A
Prepared by: Sherri Lesser, Senior Planner
Reviewed by: Steve Abrahamson, Planning & Zoning Coordinator

PETITIONERS’ PHOTOGRAPHIC SUPPLEMENT
re: RELIEF FROM GRANT OF USE PERMIT ZUP14103
Applicants: John and Kellie Nunes
Application number: ZUP14103 (PL140286)
Petitioners: D. Walczak and G. Manoil
Petitioners hereby submit the photographic supplement to their petition in demonstration of the approximate
views toward and from the proposed rooftop observation deck on the “Nunes Residence”.

Aerial photo of subject and adjacent properties, showing 12.33’ x 19.5’ rooftop observation deck’s
approximate location (in magenta).

Petitioners’ photographic supplement – appeal of ZUP14103

Above: View from rear yard of 29 East Papago, looking towards rooftop observation deck with six-foot figures.
Below: View of back yard of 29 East Papago from rooftop observation deck, showing pool and six-foot figure.

Petitioners’ photographic supplement – appeal of ZUP14103
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Above: View from back yard of 41 East Papago, looking towards rooftop observation deck.
Below: View from rooftop observation deck fully exposes rear yard of 41 East Papago.

Petitioners’ photographic supplement – appeal of ZUP14103

3

The rooftop
observation deck
acquires an angle of
view into the
bedroom window on
the west side of the
41 East Papago
home. The window
otherwise would
remain shielded by a
screen wall.

Below: Looking from Papago Drive toward the east rear of the subject. People on the rooftop observation
deck would be visible from the street even with a planned wall. Also note houses’ proximity.

Petitioners’ photographic supplement – appeal of ZUP14103
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MINUTES
HEARING OFFICER
October 7, 2014

Minutes of the regular public hearing of the Hearing Officer, of the City of Tempe, which was held at the
Council Chambers, 31 East Fifth Street, Tempe, Arizona.
Present:
Vanessa MacDonald, Hearing Officer
Steve Abrahamson, Planning & Zoning Coordinator
Diana Kaminski, Senior Planner
Steve Nagy, Administrative Assistant II
Number of Interested Citizens Present: 6
Meeting convened at 1:30 PM and was called to order by Ms. MacDonald. She noted that anyone wishing to
appeal a decision made by the Hearing Officer would need to file a written appeal to that decision within
fourteen (14) days, by October 21, 2014 at 3:00 PM, to the Community Development Department.
-------------------1. Ms. MacDonald noted that the Hearing Officer Minutes for September 16, 2014 had been reviewed and
approved.
-------------------2. Request approval for a Use Permit to allow the addition of a second story balcony on a single-story, single-family
house for the NUNES RESIDENCE (PL140286) located at 35 East Papago Drive, the applicants are John and
Kellie Nunes.
Diana Kaminski, Senior Planner presented the case by reviewing location, and site plan details. She then
reviewed the public input she had received. Ms. Kaminksi then went over the conditions of approval, from which,
condition #5 was removed.
Ms. MacDonald briefly discussed the relevant code language with staff and then invited up the applicant.
Claire Costello, Phoenix, approached the podium. Ms. Costello clarified the height of the balcony and reviewed
the height allowances for that zoning. She also explained her design perspective, the purpose of the balcony,
and confirmed her concurrence with the amended conditions of approval.
Ms. MacDonald then opened the hearing to public comment.

HEARING OFFICER MINUTES
October 7, 2014
1. Sue Westervelt, Tempe, expressed opposition based on the precedent the balcony addition would set, and
the negative impact on privacy to be had.
2. Geoff Manoil, Tempe, expressed opposition based on the obliteration of privacy the balcony addition would
cause.
Ms. MacDonald invited Ms. Costello back up to address the public comments. Ms. Costello addressed the
concerns, and suggested methods that may prevent intrusions of privacy, such as various types of plantings.
Ms. MacDonald noted that this request meets the criteria for a Use Permit Standard:
Any significant increase in vehicular or pedestrian traffic.
Nuisance arising from the emission of odor, dust, gas, noise, vibration, smoke, heat or glare at a level
exceeding that of ambient conditions.
Contribution to the deterioration of the neighborhood or to the downgrading of property values, the proposed
use is not in conflict with the goals, objectives, or policies for rehabilitation, redevelopment or conservation
as set forth in the city’s adopted plans or General Plan.
Compatibility with existing surrounding structures and uses.
Adequate control of disruptive behavior both inside and outside the premises which may create a nuisance
to the surrounding area or general public.
DECISION:
Ms. MacDonald approved PL140286/ZUP14103 subject to the assigned Conditions of Approval:
1. This Use Permit is valid only after a Building Permit has been obtained and the required inspections have
been completed and a Final Inspection has been passed. As part of the Building Permit process, on-site
storm water retention may be required to be verified or accomplished on this Site.
2. The Use Permit is valid for the plans as submitted within this application. Any additions or modifications may
be submitted for review during building plan check process.
3. The Use Permit does not include other improvements to the house or site, and does not supersede building
or city code requirements for existing or future property improvements.
4. The front yard shall not be paved in excess of the allowed 35% of the yard.
--------------------The next Hearing Officer public hearing will be held on October 28, 2014.
--------------------There being no further business the public hearing adjourned at 2:05 PM.
--------------------

HEARING OFFICER MINUTES
October 7, 2014
Prepared by: Steve Nagy, Administrative Assistant II
Reviewed by:

Steve Abrahamson, Planning & Zoning Coordinator
for Vanessa MacDonald, Hearing Officer
SA:SN

CITY OF TEMPE
HEARING OFFICER

Meeting Date: 10/07/2014
Agenda Item: 2

ACTION: Request approval of a second story balcony on a single-story, single-family house for NUNES RESIDENCE,
located at 35 E Papago Drive. The applicant is John and Kellie Nunes.

FISCAL IMPACT: N/A
RECOMMENDATION:

Staff – Approval, subject to conditions

BACKGROUND INFORMATION: NUNES RESIDENCE (PL140286) is a single story ranch home built in 1960 in north
Tempe. The new owners are remodeling the house and are proposing a 141 s.f. addition on the back of the house, with a
rooftop deck on top of the addition on the south east side. This request includes the following:
ZUP14103

Use Permit to allow a second story balcony on a single-family residence.

College Ave

Continental Dr

Papago Park

Property Owner
Applicant
Zoning District
Lot Size
Building Size
Parking Required/Provided
Setbacks Required

Kellie and John Nunes
Kellie and John Nunes
R1-6 Single Family Residential
.286 acres
1,487 s.f. + 141 s.f. addition = 1,628 s.f.
2/2
20’ front, 5’ side, 15’ rear

McKellips Rd

ATTACHMENTS: Development Project File
STAFF CONTACT(S): Diana Kaminski, Senior Planner (480)-858-2391
Department Director: Dave Nakagawara, Community Development Director
Legal review by: N/A
Prepared by: Diana Kaminski, Senior Planner
Reviewed by: Steve Abrahamson, Planning & Zoning Coordinator

COMMENTS
The Nunes Residence is located north of McKellips Drive, south of Continental Drive, west of Scottsdale Road and east of
Papago Park. The property is on the south side of Papago Drive, within a subdivision that backs up to larger 1 acre lots. The
owners purchased the property a few years ago and are making improvements to the home. The proposed addition to the
house is on the rear side, on the south east corner of the house, and the proposed rooftop balcony would be on top of the
addition, not visible from the street. The balcony would provide views to the south and west to Papago Park. The balcony
would be visible to residents immediately adjacent to the property, but is screened by vegetation on the neighboring
residents’ properties. The applicant provided photos of the views in each direction from the height of the proposed balcony.
PUBLIC INPUT
The applicant mailed a letter to residents to inform them of the proposed project, this was not a requirement but an effort to
communicate with neighbors early in the process directly. Staff received three calls of inquiry, one from the property owner to
the south, who asked for more information. Concern was expressed regarding privacy, but he was supportive of
improvements being made to the neighborhood. The other two calls were residents to the north of the site, concerned with
preservation of their views, they had not seen the plans. Staff emailed the application information to the residents. The
residents to the west of the subject site came into the office to review the plans, and express their concern for the proposed
project. They do not wish to have their privacy impacted by a second story balcony, or to set precedence for others to
replicate this concept. They provided documentation that the CC&Rs of the original development of the subdivision restricted
houses to single story. Staff explained that the City does not enforce CC&Rs, but that the zoning district does allow second
story additions with use permits. This request is not for a second story addition of livable space, it is for a single story
addition with the roof of the addition used as a balcony with a railing. The addition is on the east side of the house.
USE PERMIT
The proposed use requires a Use Permit, to allow a second story addition to a single-story house within the R1-6 single
family zoning district.
Section 6-308 E Approval criteria for Use Permit (in italics):
1.

Any significant increase in vehicular or pedestrian traffic. The existing house is 1,487 square feet, the addition is 141
square feet, with the balcony on the roof of the addition only. The proposed use will not create an increase in
vehicular or pedestrian traffic, as it is to be used by the owners of the home.

2. Nuisance arising from the emission of odor, dust, gas, noise, vibration, smoke, heat or glare at a level exceeding
that of ambient conditions. The proposed balcony should not create a nuisance; residents and guests must comply
with code requirements for noise level to prevent sound from becoming an issue with adjacent neighbors. The
balcony is approximately seven feet from the east property line, adjacent to a home with a pool. The neighbor to the
east has a large plant that screens direct views to the pool area. The residents to the west expressed concern
regarding views of their yard and pool; the applicant provided photos standing near the location and height of the
proposed balcony, illustrating what is visible from the location. The existing screen wall prevents views into the pool
area.
3.

Contribution to the deterioration of the neighborhood or to the downgrading of property values, the proposed use is
not in conflict with the goals objectives or policies for rehabilitation, redevelopment or conservation as set forth in the
city’s adopted plans or General Plan. There have been no known improvements to this house since 1970, the
current owner purchased the property two years ago and immediately began investment in rehabilitation of the
home, preserving the character of the house. The applicants are making a significant investment in an older
neighborhood, creating a livable residence that revitalizes the area. Improvements to the street front will update the
house façade and landscape, and the balcony is not visible from the street front.

4. Compatibility with existing surrounding structures and uses. Materials used are appropriate in design standard and
quality for the area. The single family zoning district allows up to 30 feet in height, allowing two-story homes,
however this subdivision prevents second story residences by development-established CC&Rs. There are other
residences within the area have second story additions to the south of this lot, in another subdivision. This balcony
PL140286 – NUNES RESIDENCE
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is not livable space; the addition is single story, and uses the roof top for a balcony. The balcony is approximately
twelve feet to the top of the railing and 9 foot roof top standing surface. The proposed balcony is compatible with
surrounding structures and uses.
5. Adequate control of disruptive behavior both inside and outside the premises which may create a nuisance to the
surrounding area or general public. The proposed balcony requires access from the residence, is not open to the
public and is controlled by the property owners within their secured yard.
The manner of conduct and the building for the proposed use will not be detrimental to persons residing or working in the
vicinity, to adjacent property, to the neighborhood, or to the public welfare in general, and that the use will be in full
conformity to any conditions, requirement or standards prescribed therefore by this code.
Conclusion
Based on the information provided by the applicant and the above analysis, staff recommends approval of the
requested Use Permit. This request meets the required criteria and will conform to the conditions.
SHOULD AN AFFIRMATIVE ACTION BE TAKEN ON THIS REQUEST, THE FOLLOWING NUMBERED CONDITIONS OF
APPROVAL SHALL APPLY, BUT MAY BE AMENDED BY THE DECISION-MAKING BODY.
CONDITIONS OF APPROVAL:
1. This Use Permit is valid only after a Building Permit has been obtained and the required inspections have been
completed and a Final Inspection has been passed. As part of the Building Permit process, on-site storm water
retention may be required to be verified or accomplished on this Site.
2. The Use Permit is valid for the plans as submitted within this application. Any additions or modifications may be
submitted for review during building plan check process.
3. The Use Permit does not include other improvements to the house or site, and does not supersede building or city
code requirements for existing or future property improvements.
4. The front yard shall not be paved in excess of the allowed 35% of the yard.
5. If there are any complaints arising from the Use Permit that are verified by a consensus of the complaining party
and the City Attorney’s office, the Use Permit will be reviewed by City staff to determine the need for a public
hearing to re-evaluate the appropriateness of the Use Permit, which may result in termination of the Use Permit.
CODE/ORDINANCE REQUIREMENTS: THE BULLETED ITEMS REFER TO EXISTING CODE OR ORDINANCES THAT ARE PERTINENT
TO THIS CASE. THE BULLET ITEMS ARE INCLUDED TO ASSIST IN OBTAINING A BUILDING PERMIT AND ARE NOT AN EXHAUSTIVE LIST.


The Use Permit is valid for the NUNES RESIDENCE and is transferable to successors in interest.



Specific requirements of the Zoning and Development Code (ZDC) are not listed as a condition of approval, but will
apply to any application. To avoid unnecessary review time and reduce the potential for multiple plan check submittals,
become familiar with the ZDC. Access the ZDC through www.tempe.gov/planning/documents.htm or purchase from
Development Services.



Tempe City Code Chapter 21 Nuisances Section 21-3 Enumerated violations (4) c. An improved area shall be no greater
than 35% of the front and side areas visible from the street.



Any intensification or expansion of use, including shall require a new Use Permit.



Music or sound from the balcony or yard shall not violate the City of Tempe Noise Ordinance.

PL140286 – NUNES RESIDENCE
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HISTORY & FACTS:
March 28, 1960

Final inspection and certificate of occupancy for 35 E Papago Drive, Lot 939 in Papago Parkway 6

May 4, 1961

Building permit #9085 issued for a carport and storage room

October 22, 1963

Building Permit #12849 issued for a storage room

April 1, 1965

Storage room building inspection completed.

January 18, 1971

Electrical upgrade inspection completed.

April 9, 1993

Use Permit for Valley ‘O the Sun Bed and Breakfast issued to Kathleen Curtis

October 27, 2005

An agreement respecting wall construction and preserving rights and titles of property owners was
recorded between Kathleen Curtis (owner of 35 E Papago Dr.) and adjacent neighbor to the west.
A wall was constructed for privacy between the Bed & Breakfast and the Residence to the west,
not on the adjoining property line, but fully on 29 East Papago Drive, leaving a portion of their lot
accessible within the side yard of 35 E Papago Drive. This property remains under ownership of
the lot to the west, and is not counted within the setbacks for the property to the east.

July 17, 2012

Building Permit #121084 & #121153 issued for new electrical service system and photovoltaic
system

No information is available regarding the two carports flanking the east and west side of the house or the two driveways on
site. This appears to be an existing condition from prior owners. Based on plans submitted, showing a U shaped drive
configuration connecting the two carports, staff has advised the new owner the code requirements limiting paving of the front
yard, and parking within 20’ of the property line.
July 26, 2012

Electrical system upgrade and photovoltaic system installed.

ZONING AND DEVELOPMENT CODE REFERENCE:
Section 3-420 Single-Family Residential Second Story Addition or Rebuild
Section 6-308 Use Permit

PL140286 – NUNES RESIDENCE
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DEVELOPMENT PROJECT FILE
for
NUNES RESIDENCE

ATTACHMENTS:
1.

Location Map

2.

Aerial Photo

3.

Letter of Intent

4.

Letter submitted to residents by applicant

5-6.

Aerials provided by applicant for context

7-8.

Site Plans

9.

Close up of Addition

10.

View diagrams

11.

Elevations and Section

12.

Street front view of existing and proposed home improvements

13-16. Site Photos
17.

Photo Rendering of Addition

18.

Sample of lighting for balcony

19-23. Agreement respecting wall construction; preservation of rights and titles of
parties.
24-25. Public Input
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Aerial Map
ATTACHMENT 2

ATTACHMENT 3

ATTACHMENT 4

ATTACHMENT 5

ATTACHMENT 6

ATTACHMENT 7

ATTACHMENT 8

ATTACHMENT 9

ATTACHMENT 10

ATTACHMENT 11

ATTACHMENT 12
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ATTACHMENT 16

ATTACHMENT 17

ATTACHMENT 18

ATTACHMENT 19

ATTACHMENT 20

ATTACHMENT 21

ATTACHMENT 22

To:

Hearing Officer w/r/t Use Permit Application PL140286 (ZUP14103)
Kellie Michele Trust property (“Nunes Residence”) at 35 East Papago Drive

From: G. Manoil and D. Walczak (“Respondents”)
Owners/residents of 29 East Papago Drive

As owner-residents of the property west of the subject of this application, G. Manoil and
D. Walczak respond in objection and move for denial of the use permit request to construct a
second-story observation deck on the Nunes Residence property.

GENERAL CONSIDERATIONS: Papago Parkway 6 is a one-story development
1.

At present, there exist no second story structures anywhere in Papago Parkway 6.
Granting the requested use for the Property effectively establishes a precedent that annuls
the development’s character as one of modest single-story structures.

2. Because the lots are of generally small size in Papago Parkway 6, and houses are usually
only 10 feet apart, any second story yields a view into the back yards of two to seven or
more nearby properties. The majority of homes in the area have privacy walls. The
utility of such walls is diminished or eliminated by observation decks of the proposed
type.
3. Almost without exception, the enhanced enjoyment of a property with a new observation
deck is at the cost of several neighbors enjoyment of their privacy.
4. This is a particular aggravation to the 25 percent of homes in the development that have
swimming pools (about 55 of the 203 lots). Nearly all such lots have built privacy walls
built with the specific dual purpose of safety and so that neighbors will not observe them
bathing.
5. Papago Parkway 6 homes are deed-restricted to single-family residences not to exceed
one story in height.
CONSIDERATIONS SPECIFIC TO APPLICATION
1. All the foregoing considerations apply regarding Use Permit Application PL140286
(ZUP14103), which is made for the benefit of one of the five narrow lots on the south
side of Papago Drive.
2. Substantially all of the back yard areas of the two properties adjacent to the subject,
including swimming pools and decks, will be exposed fully by the proposed observation
deck. The photos submitted with the application do not reflect the actual views from the
proposed deck as to any of its (a) location, (b) height, (c) vertical depth of view, and (d)
horizontal breadth of view.

ATTACHMENT 23

3. Thus, the six-foot privacy walls built by owners of the adjacent lots, including
Respondents’, are ineffective if observation is from a height of 15 to 16 feet above grade
and 10 feet south of the existing porch.
4. No other home on the south side of Papago Drive has requested an observation deck in
order to view the Papago Buttes. The buttes continue to be at a substantial elevation from
the grade of Papago Drive. If the vista from the rear porch of 35 East Papago Drive is
impaired in any way, it is principally or exclusively because of tree plantings on the
property.
5. In sum, any enhancement to the enjoyment of the Nunes Residence property by the
requested use comes at the cost of an equivalent or greater diminution of the
Respondents’ enjoyment of their property. Virtually all of Respondents’ rear yard and
literally the entire shallow-end half of Repondents’ pool and spa would be exposed for
observation by parties on the second-floor deck.

ATTACHMENT 24

