CITY OF TEMPE, ARIZONA
PUBLIC WORKS DEPARTMENT
DIVISION OF ENGINEERING

SUPPLEMENTAL CONTRACT PROVISIONS

SECTION I - INSURANCE

Without limiting any of their obligations or liabilities, the CONSULTANT, at its own
expense, shall purchase and maintain the minimum insurance specified below with
companies duly licensed or otherwise approved by the State of Arizona, Department of
Insurance, and with forms reasonably satisfactory to the CITY. Each insurer shall have a
current A.M. Best Company, Inc. rating of not less than A-VII. Use of alternative insurers
requires prior approval from CITY.

A. General Clauses

1.

Additional Insured. The insurance coverage, except Workers' Compensation and
Professional Liability, required by this CONTRACT, shall name the CITY, its
agents, representatives, directors, officials, and employees, as additional insured, and
shall specify that insurance afforded the CONSULTANT shall be primary insurance,
and that any self insured retention and/or insurance coverage carried by the CITY or
its employees shall be excess coverage, and not contributory coverage to that
provided by the CONSULTANT.

Coverage Term. All insurance required herein shall be maintained in full force and
effect until Services required to be performed under the terms of this CONTRACT
are satisfactorily completed and formally accepted; failure to do so may constitute a
material breach of this CONTRACT, at the sole discretion of the CITY.

Primary Coverage. The CONSULTANT's insurance shall be primary insurance as
respects CITY and any insurance or self insurance maintained by CITY shall be
excess of the CONSULTANT'S insurance and shall not contribute to it.

Claim Reporting. Consultant shall not fail to comply with the claim reporting
provisions of the policies or cause any breach of a policy warranty that would affect
coverage afforded under the policy to protect City.

Waiver. The policies for Workers' Compensation and General Liability, shall
contain a waiver of transfer rights of recovery (subrogation) against CITY, its
agents, representatives, directors, officers, and employees for any claims arising out
of the work of the CONSULTANT.
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6. Deductible/Retention. The policies may provide coverage which contain
deductibles or self-insured retentions. Such deductible or self-insured retentions
shall not be applicable with respect to the coverage provided to CITY under such
policies. The CONSULTANT shall be solely responsible for deductible or self-
insured retentions and the CITY may require the CONSULTANT to secure the
payment of such deductible or self-insured retentions by a surety bond or an
irrevocable and unconditional letter of credit.

7. Policies and Endorsements. CITY reserves the right to request and to receive,
within 10 working days, information on any or all of the above policies or
endorsements.

8. Certificates of Insurance. Prior to commencing services under this CONTRACT,
CONSULTANT shall furnish CITY with Certificates of Insurance, or formal
endorsements as required by the CONTRACT, issued by CONSULTANT'S
insurer(s), as evidence that policies providing the required coverages, conditions,
and limits required by this CONTRACT are in full force and effect. Such certificate
shall identify this CONTRACT by referencing the project name and/or project
number and shall provide for not less than (30) days advance written notice by
Certified Mail of Cancellation or Termination.

9. Sub-Consultants/Contractors. CONSULTANT shall include all sub-consultants
and sub-contractors as insured under its policies or shall furnish separate certificates
and endorsements for each sub-consultant and sub-contractor.

. Workers' Compensation

The CONSULTANT shall carry Workers' Compensation insurance to cover obligations
imposed by federal and state statutes having jurisdiction of CONSULTANT employees
engaged in the performance of the Services; and Employer's Liability insurance of not
less than $100,000 for each accident, $100,000 disease for each employee, and $500,000
disease policy limit.

In case services are subcontracted, the CONSULTANT will require the Sub-consultant

to provide Workers' Compensation and Employer's Liability to at least the same extent
as provided by CONSULTANT.
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C. Automobile Liability

Commercial/Business Automobile Liability insurance with a combined single limit for
bodily injury and property damages of not less than $1,000,000 each occurrence
regarding any owned, hired, and non-owned vehicles assigned to or used in performance
of the CONSULTANT services. Coverage will be at least as broad as coverage Code 1
"any auto™ (Insurance Service Office policy form CA 0001 1/87 or any replacements
thereof). Such coverage shall include coverage for loading and unloading hazards.

D. Commercial General Liability

Commercial General Liability insurance with a combined single limit of not less than
$1,000,000. The policy shall be primary and include coverage for bodily injury,
property damage, personal injury, products, completed operations, and blanket
contractual covering, but not limited to, the liability assumed under the indemnification
provisions of this CONTRACT which coverage will be at least as broad as Insurance
Service Office policy form CG 0002 1-11-88 or any replacement thereof.

In the event the general liability insurance policy is written on a "claims made" basis,
coverage shall extend for two years past completion and acceptance of the Services as
evidenced by annual Certificates of Insurance.

Such policy shall contain a "severability of interests™ provision (aka "Cross liability" and
"separation of insured").

E. Professional Liability

The CONSULTANT retained by the CITY, to provide the engineering services required
by the CONTRACT will maintain Professional Liability insurance covering errors and
omissions arising out of the services performed by the CONSULTANT or any person
employed by him, with an unimpaired limit of not less than $1,000,000 each claim and
$1,000,000 all claims, or 10% of the construction budget, whichever is larger. In the
event the insurance policy is written on a "Claims made" basis, coverage shall extend for
two years past completion and acceptance of Services as evidenced by annual
Certificates of Insurance.

F. Property Coverage — Valuable Papers
Property coverage on all-risk, replacement cost, agreed amount form with Valuable
Papers insurance sufficient to assure the restoration of any documents, memoranda,

reports, or other similar data relating to the services of the CONSULTANT used in the
completion of this CONTRACT.
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SECTION Il - OWNERSHIP OF DOCUMENTS

All work products (electronically or manually generated) including but not limited to plans,
specifications, cost estimates, tracings, studies, design analyses, original mylar drawings,
computer aided drafting and design (CADD) file diskettes which reflect all final drawings,
and other related products which are prepared in the performance of this CONTRACT are
the property of the CITY and are to be delivered to the CITY before the final payment is
made to the CONSULTANT. The CITY shall retain ownership of these original drawings,
however, if approved in writing by the CITY, the CONSULTANT may retain the original
drawings and supply the CITY with reproducible mylar. CONSULTANT shall endorse by
his/her professional seal all plans and special provisions furnished by him/her.

In the event these documents are used for another project without further consultations with
the CONSULTANT, the CITY agrees to indemnify and hold the CONSULTANT harmless
from any claim arising from the reuse of the documents. The CITY shall remove the
CONSULTANT'S seal and title block from such documents.

SECTION Il - CONFLICT OF INTEREST

The CONSULTANT agrees to disclose any financial or economic interest with the Project
property, or any property affected by the Project, existing prior to the execution of this
CONTRACT. Further, the CONSULTANT agrees to disclose any financial or economic
interest with the Project property, or any property affected by the Project, if the
CONSULTANT gains such interest during the course of this CONTRACT.

If the CONSULTANT gains financial or economic interest in the Project during the course
of this CONTRACT, this may be grounds for terminating this CONTRACT. Any decision
to terminate the CONTRACT shall be at the sole discretion of the CITY.

The CONSULTANT shall not engage the services on this CONTRACT of any present or
former CITY employee who was involved as a decision maker in the selection or approval
processes, or who negotiated or approved billings or contract modifications for this
CONTRACT.

The CONSULTANT agrees that it shall not perform services on this Project for the
contractor, subcontractor, or any supplier.

The CONSULTANT shall not negotiate, contract, or make any agreement with the
contractor, subcontractor, or any supplier with regard to any of the work under this Project,
or any services, equipment or facilities to be used on this Project.

SECTION 1V - COVENANT AGAINST CONTINGENT FEES

The CONSULTANT affirms that he has not employed or retained any company or person,
other than a bona fide employee working for the CONSULTANT to solicit or secure this
CONTRACT, and that he has not paid or agreed to pay any company or person, other than a
bona fide employee, any fee, commission, percentage, brokerage fee, gift, or any other
consideration, contingent upon or resulting from the award or making of the CONTRACT.
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For breach or violation of this clause, the CITY may terminate this CONTRACT without
liability, or in its discretion may deduct from the Contract price or consideration, or
otherwise recover, the full amount of such fee, commission, percentage brokerage fee, gift,
or contingent fee.

SECTION V - INDEMNIFICATION

To the fullest extent permitted by law, the CONSULTANT shall defend, indemnify and
hold harmless the CITY, its agents, officers, officials, and employees from and against all
claims, damages, losses, and expenses (including but not limited to attorney's fees, court
costs, and the costs of appellate proceedings), relating to, arising out of, or alleged to
have resulted from the negligent acts, errors, mistakes or omissions in the work, services,
or professional services of the CONSULTANT, its agents, employees, or any other
person (not the CITY) for whose negligent acts, errors, mistakes or omissions in the
work, services, or professional services the CONSULTANT may be legally liable in the
performance of this contract. CONSULTANT'S duty to defend, hold harmless and
indemnify the CITY, its agents, officers, officials, and employees shall arise in
connection with any claim for damage, loss, or expenses that is attributable to bodily
injury, sickness, disease, death, or injury to, impairment, or destruction of any person or
property, including loss of use resulting therefrom, caused by any negligent acts, errors,
mistakes or omissions in the work, services, or professional services in the performance
of this contract by CONSULTANT or any employee of the CONSULTANT, or any other
person (not the CITY) for whose negligent acts, errors, mistakes, omissions, work, or
services the CONSULTANT may be legally liable. The amount and type of insurance
coverage requirement set forth herein will in no way be construed as limiting the scope of
the indemnity in this paragraph.

SECTION VI - DISPUTE RESOLUTION

In the event of a dispute concerning questions of fact that arise during the course of the
CONTRACT, the parties will meet in good faith to attempt to resolve such questions.

SECTION VII - ADDITIONAL SERVICES

Additional services which are outside the scope of basic services contained in this
CONTRACT, shall not be performed by the CONSULTANT without prior written
authorization from the CITY. Additional services, when authorized by an executed contract
or an Amendment to this CONTRACT shall be compensated for by a fee mutually agreed
upon between the CITY and the CONSULTANT.

SECTION V111 - SUCCESSORS AND ASSIGNS

This CONTRACT shall not be assignable except at the written consent of the parties hereto
and it shall extend to and be binding upon the heirs, executors, administrators, successors,
and assigns of the parties hereto.
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SECTION IX- SPECIAL PROVISIONS

The CONSULTANT shall comply with all applicable Federal, State, and local laws and
ordinances at the time the plans are sealed, and will not discriminate against any person on
the basis of race, color, or national origin in the performance of this CONTRACT, and shall
comply with the terms and intent of Title VI of the Civil Rights Act of 1964, P.L. 88-354.

The Consultant further agrees to insert the foregoing provisions in all subcontracts
hereunder, except subcontracts for standard commercial supplies or raw materials. Any
violation of such provisions shall constitute a material breach of this CONTRACT.

This CONTRACT shall be in full force and effect only when it has been approved by the

City Council of the City of Tempe, Arizona, and when executed by the duly authorized City
officials and the duly authorized agent of the CONSULTANT.
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